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J.  F.  DEADERICK, Knoxville. 

W.  N.  COWDEN, Nashville, 

JOHN  H.  FREEMAN, Jackson. 


ATTOBNEY-GENEKAL : 

JOSEPH  B.  HEISEEL, 

MEMPHIS,   TENN. 


CHANCELLORS 
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A.  S.  Marks, 
W.  G.  Crowley, 

B.  J.  Tarver, 
W.  F.  Cooper, 
W.  S.  Fleming, 
G.  H.  Nixon, 

H.  J.  Livingston, 
J.  Somers, 
R.  J.  Morgan, 


1st  Dist Elizabethton. 

2d  "     KnoxviUe. 

3d  "     Athens. 

4th  "     Winchester. 

5th  "     Smithvaie. 

6th  ^'     , Lebanon. 

7th  "     Nashville. 

8th  ^'     , Columbia. 

9th  "     Lawrenceburg 

10th  "     Brownsville. 

11th  "     Dresden. 

12th  "     ; Memphis. 


CIRCUIT    JUDGES 


OF  TENNESSEE. 


J.  A.  McKiNNEY*  Ist  Circuit, Rogersville. 

J.  G.  Ro8E,t  2d        "      Newport. 

E.  T.  Hall,  3d        "      Knoxville. 

J.  B.  HoYLE,  4th        "      Cleveland. 

N.  W.  McCoNNEL,  5th       "      Hartsville. 

J.  J.  WiLLiAMS,J  6th        "      [Winchester. 

^W.  H.  Williamson,  7th       "      Lebanon. 

N.  Baxter,  8th        "      Nashville. 

John  V.  Wright,  9th       "      Columbia. 

J.  E.  Ric?E,  10th        "      Clarksville. 

T.  P.  Bateman  11th        "      Savannah. 

J.  R.  Hawkins,  12th        "      Huntingdon. 

G.  B.  Black,  13th        "      Trenton. 

T.  J.  Flippin,  14th        "      Somerville. 

C.  W.  Hbiskell,  15th        "      Memphis. 

D.  K.  Young,  16th       "      Clinton. 

J.  C.  Guild,  L.  Ct.  of  Na8hville,§ Nashville. 

J.  E.  R.  Ray,  Pr.  Ct.,  Shelby, Memphis. 

H.  W.  McCoRRY,  L.  &  Ch.  C.  C.  of  Madison, Jackson. 

C.  W.  Tyler,  Co.  &  Cr.  Ct.  of  Montgomery,  Clarksville. 

T.  L.  Logwood,  Cr.  Ct.  of  Shelby,|| Memphis. 

M.  L.  Hall,  Cr.  Ct.  of  Knox, Knoxville. 
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*X  A.  McKiNirEY  was  elected  Aug.  3,  1S76,  vice  £.  E.  Gillenwaters, 
who  died. 

t  J.  G.  Robe,  was  elected  Aug.  3, 1S76,  viee  J.  H.  Randolph,  who  rcRigned. 

t  J.  J.  WnjJAMB  waji  appointed  July  2, 1S77,  vice  W.  P.  Hickerson,  who 
resigned. 

i  T.  H.  Logwood  was  elected  Aug.  3,  1876,  viee  J.  R.  Flippin,  who  re- 
signed. 

li  The  Lew  Qmrt  </  JSadwUle,  was  abolished  bj  the  Act  of  March  22, 1877, 
Ch.  42,  to  take  effect  the  first  Monday  in  May,  1878. 

\  The  Orvminal  Court  of  TTtUuinuon,  Mcntryj  Oiks  and  McarshaUf  was 
abolished  by  the  Act  of  Maxch  26, 1877,  ch.  145,  to  take  effect  the  first  of 
September,  1878. 
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Ist   Circuit,   N.  Hacker, Jonesboro. 

2d         "        P.  G.  FuLKERSON,     ....     Tazewell. 

3d         "        W.  L.  Welcker, Loudon. 

4th        "         S.  J.  A.  Frazier,      .     .     .     Washington. 

5th        "        G.  H.  Morgan, Gainesboro. 

6th        "        J.  D.   Tillman,    ....     Fayetteville. 

7th        "        M.    W.    McKnight,     .     .     .     Woodbury. 

8th        "        A.  J.  Caldwell, Nashville. 

9th        "        J.  H.  FussELL, Columbia. 

10th        "        T.  C.  Mulligan, Gallatin. 

11th        "        J.  H.  Taylor, Lexington. 

12th        "        R.  A.  Pierce, Union  City. 

13th        "        J.  Skeffington,      ....     Dyersburg. 

14th        "        J.  J.  DuPUY, BoUvar. 

16th        "        J.  M.  D.  Mitchell,*     •.     .     Livingston, 

L.  E.  Wright,  Cr.  Ct., Memphis. 

B.  D.  Johnson,  Cr.  Ct., Clarksville. 

J.  C.  J.  Williams,  Cr.  Ct., Knoxville. 

G.  W.  Gordon,  Bartlett  Court, Memphis. 

*J.  M.  D.  Mitchell  wa«  appointed  September  7th,  1876,  vice  W.  Cullom, 
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MIDDLE  DIVISION. 


NASHVILLE, DECEMBER  TERM,  1873. 


Baker  &  Paul   v.   Sophrokia  Httbdleston,  d  ah. 

1.  Chavceby.    Fleadmg  and  PrajcHoe,    Tort,     Wavoor  of.    Suit  on  implied 

contracL  Where  property  has  been  taken  and  conyerted,  the  tort  maj 
be  waived,  and  an  action  of  debt  maintained  for  its  value,  and  if  the 
party  who  converted  the  property  be  dead,  the  right  of  action  will 
exist  against  his  administrator. 

*  

Cases  cited :  Alsbrook  v.  Hathaway,  3  Sneed,  454 ;  Phillips  v»  Green,  4 
Heiak.,  350. 

2.  Same.    Same,    Where  complainants  elect  to  treat  the  conversion  as  a 

contract  with  an  implied  promise  to  pay,  the  defendants  may  rely 
upon  all  defences  which  can  legitimately  be  made,  such  as  that  he 
was  a  minor,  etc. 

3.  Same.    Same,    AUachmerU.    An  attachment  may  be  issued  upon  the 

oath  of  an  ifgent  or  attorney,  and  his  authority  will  be  presumed,  in 
the  absence  of  evidence  that  he  was  not  authorized  to  swear  to  the 
bill. 

Code  dted :  {3469. 

1— vol.  3. 
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4  Same.  Sasne.  Same,  Where  an  attachment  bill  is  filed,  and  no  one 
of  the  gronnds  for  an  attachment  required  by  the  Statute  is  alleged, 
it  will  be  dismimed  upon  demurrer. 

Case  cited :  Fay  «.  Jones,  1  Head,  442. 

6.  Scone,  Same,  Scone,  Under  {}2209  to  2219  it  b  not  necessary  that  the 
bill,  on  its  face,  should  declare  that,  it  is  filed  upon  behalf  of  all  the 
creditors  of  an  intestate. 

Ciode  cited :  {{2209  to  2219,  2366  and  2371. 


FBOM    OVEBTON. 


Appeal  from  the  Chancery  Court,  L.  C.  Houk, 
Judge^  presiding^  by  interchange. 

J.  D.  Goodpasture  and  James  W.  McHenry  for 
Baker  &  Paul. 

A.  CuLLOM  for  Huddleston,  et  ah. 

BeadehicK;  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  ca^  was  filed  September  26,  1865, 
in  the  Chancery  Court  of  Overton  County.  It  alleges 
that  one  Lewis  Cass  Huddleston,  in  1863  or  1864,  in 
company  with  others,  entered  the  storehouse  of  com- 
plainants, in  Burksville,  Kentucky,  and  took  from  them, 
by  force,  goods,  wai'es  and  merchandize,  etc.,  of  the 
value  of  $500,  and  converted  them  to  his  own 
use,  and  that  he  &iled  and  refused  to  pay  for  the 
same^  and  that  said  Huddleston  is  justly  indebted  to 
complainants  in  the  sum  of  $500. 

The  bill  further  alleges  that  said  L.  C.  Huddleston 
died  more  than  twelve  months  before  the  filing  of  the 
bill;  that  no  one  had  administered  upon  his  estate^  and 
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no  one  oould  be  procured  to  administer;  that  he  owned 
a  valuable  tract  of  laad  in  Overton  County,  which  is 
described  by  metes  and  bounds  in  the  bill;  that  de- 
fendant Hart  was,  '^  prior  to  the  death  of  said  L.  C. 
Hnddleston,  his  guardian,  and  had  never  settled  with 
his  said  ward/'  and  had  in  his  hands  a  krge  amount 
of  notes  and  debts  due  said  deceased;  that  the  other 
defendants  are  the  heirs  at  law  and  distributees  of  said 
L.   C.   Huddleston. 

The  bill  prays  that  the  notes  and  debts  in  the 
hands  of  Hart,  and  the  tract  of  land  described,  be  at- 
tached, and  that  Hart  be  enjoined  from  selling  or 
transferring  said  notes  and  debts;  and,  on  final  hear- 
ing, that  an  account  be  taken,  and  a  decree  rendered, 
for  whatever  sum  may  be  ascertained  to  be  due  com- 
plainants, the  Ifinds  sold  and  debts  applied  to  its  pay- 
ment, etc. 

The  bill  also  prays  for  the  appointment  of  an  ad- 
ministrator, and  for  general  relief. 

The  defendants  demurred  to  the  bill,  and,  on  argu- 
ment, the  demurrer  was  overruled,  and  the  defendants 
have  appealed  to  this  Court. 

The  first  ground  of  demurrer  is,  that  the  bill,  upon 
its  fiice,  shows  that  the  suit  is  for  a  tort,  and  that 
the  Chancery  Court  has  no  jurisdiction  of  torts.  A 
Court  of  Chancery  has  no  jurisdiction  to  enquire  of 
damages,  and  render  a  decree  in  a  case  of  tort.  But 
the  bill,  manifestly,  is  framed  to  obviate  this  objection, 
and  alleges  an  indebtedness,  thus  waiving  the  tort,  seek- 
ing a  remedy  upon  an  implied  promise  to  pay  the  value 
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of  the  property  converted.  The  case  of  Akbrooi  v. 
Hathatoay  decided  that  where  property  was  taken  and 
convwted  the  tort  may  be  waived,  and  an  action  of 
debt  or  iridMUitua  ojmimpMi  may  be  maintained  for  its 
value,  3  Sneed,  454.  This  case  has  been  uniformly 
followed  by  the  Court  since  its  adjudication. 

But  it  is  argued  for  defendants  that  this  decision 
only  gives  the  right  of  action  of  debt  against  the  living 
defendant  who  converted  the  property,  and  does  not 
authorize  such  suit  against  his  administrator.  It  is  true 
that  the  action  in  the  case  cited  was  against  the  party 
guilty  of  the  conversion,  but  the  principle  upon  which 
the  right  to  sue  upon  the  implied  contract  is  held  would 
equally  sustain  an  action  a^gainst  the  personal  represen- 
tative of  the  deceased  trespasser.  And  in  4  Heisk., 
350,  it  was  held  that  an  '^  action  of  debt  due  by  ac- 
count^' lies  against  the  administrator  for  the  value  of 
goods  wrongfully  converted  by  his  intestate. 

We  are  of  opinion,  therefore,  that  the  demurrer  in 
this  particular  is  not  well  taken;  that  the  bill  does  not 
purport  to  invoke  the  aid  of  the  Chancery  Court  in  a 
case  of  tort,  but  seeks  relief  upon  the  implied  promise 
or  contract  of  deceased. 

Another  ground  of  demurrer  is,  that  the  bill,  upon 
its  face,  shows  that  L.  C.  Huddleston  was  a  minor 
when  the  goods  were  taken,  and  incapable  of  contract- 
ing, except  for  necessaries,  so  as  to  bind  himself.  The 
allegations  in  the  bill  which  are  relied  on  to  support 
this  constructiom  are  as   follows: 

^^They    (complainants)    charge    that    defendant    Hart 
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was,  prior  to  the  death  of  said  Lewis  C.  Huddleston, 
his  guardian,  and  that  he  had  never  settled  up  with 
his  said  ward." 

This  allegation  is,  not  that  he  was  a  minor  when  the 
trespass  was  committed,  but  that  Hart  was  his  guardian 
prior  to  his  death,  and  had  never  settled. 

While  we  do  not  consider  the  demurrer  well  taken 
in  this  respect,  the  defence  is  of  a  character  which  may 
be  relied  upon  by  plea  or  answer.  The  complainants 
have  elected  to  treat  the  conversion  as  a  contract  with 
an  implied  promise,  to  pay  the  value  of  the  goods  con- 
verted, and  defendants  may  rely  upon  all  defences  which 
can  be  legitimately  made  against  their  liabilities  on  such 
contract.  The  cause  of  demurrer  that  the  allegations 
of  the  agency  of  J.  B.  Herriford,  who  swore  to  the 
bill,  are  insufficient,  is  likewise  untenable.  Section  3469 
expressly  authorizes  the  issuance  of  an  attachment 
upon  the  oath  of  an  agent  or  attorney.  His  authority 
will  be  presumed,  in  the  absence  of  evidence  that  he 
was  not  authorized  to  swear  to  the  bill.  Another 
ground  of  demurrer  is,  that  the  attachment  will  not  lie 
against  the  realty,. counting  this  specification  of  the  cause 
of  demurrer  as  sufficiently  comprehensive  to  put  in  issue 
the  question  whether  the  attachment  of  the  realty  in 
this  case  was  authorized   by  the  charges  of  the  bill. 

We  are  of  opinion  that,  there  is  not  to  be  found  in 
the  bill  any  allegations  or  charge  which  warrants  the 
issuance  of  an  attachment.  None  of  the  causes  for  the 
issuance  of  an  attachment  required  by  our  Statutes  to 
be  alleged   in  the   bill   are  to   be   found  charged   in  the 
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biU  in  this  case,  and  this  is  a  good  ground  of  demurrer. 
1  Head.,  442,  and  folr  this  reason  the  attachment  levied 
upon  the  real  estate  of  intestate  will  be  discharged, 
and  if  the  jurisdiction  of  the  Court  depeiided  upon  the 
validity  of  the  attachment  of  the  realty,  the  bill  would 
be  dismissed.  But  this  bill  is  filed  under  §§2209  to 
2219  of  the  Code,  which  provide  that  the  Chancery 
Court  of  the  District  in  which  any  person  resident  at 
the  time  of  his  death,  or  in  which  his  estate,  goods 
and  chattels,  or  effects  were  at  the  time  of  his  death, 
may  appoint  an  administrator,  when  six  months  have 
elapsed  from  the  death,  and  no  person  will  apply,  or 
can  be  procured,   to  administer  on  his  estate.^' 

Any  creditor  is  authorized  to  file  the  bill  setting 
forth  the  &cts  and  praying  for  specific  and  general 
relief,  and  such  bill  shall  be  on  behalf  of  all  other 
creditors  who  may  wish  to  come  in  and  be  made  par- 
ties, and  the  administration  of  such  estate  shall  be  con- 
ducted in  the  same  manner  as  the  administration  of  an 
insolvent  estate. 

We  do  not  understand  that  it  is  iudispensible,  under 
the  foregoing  provisions,  that  the  bill,  on  its  face,  should 
declare  that  it  is  filed  upon  behalf  of  all  the  creditors 
of  intestate.  The  Statute  authorizes  any  creditor  to 
file  his  bill,  and  declares  it  shall  be  for  the  benefit  of 
all  6ther  creditors  who  may  choose  to  come  in,  and 
shall  be  conducted  '^in  the  same  manner,  and  under 
the  same  rules,  as  the  administration  of  an  insolvent 
estate."  The  bill,  when  filed  by  any  creditor  by  force 
of  the  provisions  of  the   Statute,   is  filed  on  behalf   of 
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all  other  cjreditors.  •  Code,  §2366,  providing  for  the 
administration  of  insolvent  estates  in  Chancery,  author* 
izes  a  bill  to  be  filed  by  any  creditor,  and  §2371 
directs  that  publication  shall  be  made  by  order  of  the 
Court  for  all  persons  interested  to  come  forward  and 
to  exhibit  their  demands,  and  have  themselves  made 
parties. 

From  these  and  other  provisions  upon  the  same 
subject,  the  creditors  are  all  brought  before  the  Court 
and  made  participants  in  the  distribution  of  the  estate. 

With  the  modification  of  the  Chancellor's  decree  as 
to  the  attachment  levied  on  the  realty,  it  will  be 
affirmed,  and  the  cause  will  be  remanded  for  further 
proceedings. 


Bakk  of  Tennessee  v.  Enoch  Bilbrey,  d  aL 

Chancebt.  FUadmg  cmd  PracUoe.  Fraudulent  transfer  of  land,  Vendoi^t 
lien.  Where  a  bill  has  been  filed,  seeking  to  subject  property  fraudu- 
lently conveyed  by  the  debtor  to  a  third  party,  even  after  decrees  pro 
eotrfegeo  against  such  parties,  the  debtor  may,  pending  the  litigation, 
transfer  a  sufficiency  of  the  property  to  satisfy  the  vendor's  lien,  and 
a  petition  to  enjoin  the  decree  may  be  filed,  setting  up  such  fact, 
though  no  such  settlement  was  relied  on  in  the  pleadings. 


FROM  OVERTON. 


Appeal  from   the   Chancery   Court.      A.  J.  March* 
BANKS,  presiding,  by  interchange. 
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A.  A.  SwoPE  and  J.  D.  Gpoodpasture  for  the 
Bank. 

J.  H.  WiNDLE  for  BUbrey. 

OPINION    BY  THE    COURT. 

The  bill  was  filed  on  the  4th  of  February,  1860, 
and  alleges  that  the  complainants,  the  branch  Bank  of 
Tennessee,  at  Sparta,  recovered  a  judgment  in  1842, 
against  the  defendants,  Bilbrey  and  Swallows,  for 
$148  30,  which  was  yet  due  and  unpaid;  that  the  de* 
fendants  are  insolvent,  and  that  divers  executions  at 
law  had  been  issued  against  them,  and  returned  nuBa 
bona;  that  the  defendant  Bilbrey  held  a  tract  of  land 
bought  by  him  of  defendant  Robert  Aldred,  who  exe- 
cuted a  title  bond  therefor  to  defendant  Jackson,  the 
son-in-law  of  defendant  Bilbrey ;  that  Bilbrey  was  the 
real  purchaser  thereof,  and  had  paid  most  of  the  pur- 
chase money,  leaving  a  balance  still  due  on  said  pur- 
chase; and  that  said  title  bond  was  fraudulently  made 
to  defendant  Jackson  to  hinder  and  delay  the  creditors 
of  Bilbrey, 

The  bill  was  answered  at  once  by  Robert  Aldred, 
admitting  the  &cts  of  the  sale  to  Bilbrey,  and  the 
execution  of  the  title  bond  to  Jackson,  at  Bilbrey's 
request,  and  stating  the  amount  due  on  the  purchase 
by  Bilbrey,  and.  that  most  of  the  purchase  money 
already  paid  had  been  paid  by  Bilbrey,  but  a  small 
amount  thereof  had  been  paid  by  defendant  Jackson. 

The  defendants  Bilbrey  and  Jackson  did  not  an- 
swer,  and    decrees    pro    confesao    were    entered    against 
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them.  Hie  prayer  of  the  bill  is  that  the  transaction 
between  Aldred^  Jackson  and  Bilbrey,  in  which  the 
title  bond  was  executed  to  Jackson^  be  declared  frau- 
dalenty  and  that  the  land  be  sold  as  the  property  of 
Bilbrey^  first  in  discharge  of  the  vendors  lien  for  un- 
paid purchase  money,  and  then  to  pay  complainants' 
debt.  A  decree  was  rendered  at  August  Term,  I860, 
declaring  that  the  land  was  held  by  Jackson  in  trust 
for  Bilbrey,  and  directing  that  it  be  sold  for  the 
satis&ction  first  of  Aldred's  debt,  and  next  for  the  debt 
of  complainant;  but  directing  an  account  first  to  be 
bad  of  the  amount  of  said  debts  respectively.  The 
Master  reported  at  February  Term,  1861,  the  balance 
due  Aldred,  $154  54,  and  the  debt  due  complainant, 
$136  40.  The  cause  was  thereupon  continued,  and  the 
Courts  being  soon  thereafter  closed  by  the  events  of 
the  civil  war,  no  further  action  was  had  in  said  cause 
until  October  Term,  1866,  when  the  death  of  defen- 
dant, Robert  Aldred,  was  suggested  and  proven,  and 
9ci.  fa.  awarded  to  bring  his  executor,  widow  and  heirs 
before  the  Court,  and  at  February  Term,  1867,  the 
cause  was  revived  against  them.  The  report  of  the 
Master  was  at  that  time  confirmed,  a  decree  rendered 
for  the  amounts  respectively  due  Robert  Aldred's  estate, 
and  the  complainant,  and  the  land  ordered  to  be  sold  to 
pay,  first  the  vendor's  balance,  and  then  complainant's 
debt.  This  decree  also  adjudged  all  the  casts  against  the 
bank.  On  the  29th  of  April,  1867,  before  the  sal^, 
defendant  Bilbrey  presented  a  petition  in  this  cause, 
mis-called   a   bill   of  review,  seeking  to  review  and   en- 
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join  the  decree  on  the  ground  that  after  the  filing  of 
the  original  bill,  to-wit,  on  the  2d  day  of  August,  1860, 
he,  the  petitioner,  and  Bobert  Aldred  had  come  to  a 
settlement,  and  that  Aldred's  lien  had  been  extinguished 
and  discharged  by  a  reconveyance  of  a  small  portion  of 
the  land  back  to  Aldred  in  payment  of  the  balance  of 
purchase  money  due.  That  this  settlement  was  had 
after  the  answer  of  Aldred  had  been  filed,  and  that  at 
the  time  of  said  decree  he  owed  Aldred  nothing — ^a  fact 
which  was  shown  in  the  proof  by  the  testimony  of 
Granville  Swope,  and  by  the  production  of  an  instru- 
ment purporting  to  be  a  conveyance  of  said  parcel  of 
land  by  Bilbrey  to  Aldred,  which  is  witnessed  by  two 
witnesses,  and  proven  by  Swope  to  have  been  executed 
to  Aldred  in  his  presence,  in  full  discharge  of  his  said 
lien.  This  transaction  seems  to  have  been  overlooked 
or  ignored  by  the  Chancellor  in  rendering  the  decree  of 
sale.  The  executor  of  Aldred  demurred  to  the  petition 
on  the  ground  that  Bilbrey  had  no  right  to  convey  the 
land  after  the  filing  of  the  bill;  and  second,  for  the 
want  of  equity  on  the  face  of  the  petition;  and  thirdly, 
because  no  such  settlement  was  set  up  or  relied  on  in 
the  pleadings.  The  demurrer  was  by  the  Court  dis- 
allowed, and  the  representative  of  Robert  Aldred,  de- 
clining to  answer,  the  Chancellor  proceeded  to  render  a 
decree,  vacating  the  former  decree,  so  far  as  it  recog- 
nized an  indebtedness  to  Aldred,  holding  the  said  in- 
debtedness discharged,  confirming  the  transaction  between 
Bilbrey  and  Robert  Aldred,  and  modifying  the  first 
decree   so   as   to   have   the   land   sold  only   for   the  dis- 
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charge  of  the  complainant's  debt.  The  proceeding  can 
not  be  maintained  as  a  bill  of  review,  nor  yet  is  it 
technically  a  bill  in  the  nature  of  a  bill  of  review.  In 
substance  and  effect  it  may  be  more  nearly  assimilated 
to  a  petition  for  yrrit  of  error  coram  nobis,  and  the 
Chancellor  has  arrived  at  the  right  result,  though  by 
the  wrong  route,  and  at  the  wrong  time.  The  defendant 
had  a  right  to  extinguish  the  vendor's  lien  after  the  bill 
was  filed.  By  so  doing  he  did  not  prejudice  the  Bank 
in  its  remedy  against  the  land,  for  the  bank,  aftier  it« 
bill  was  filed,  had  a  right  to  its  sale  for  its  debt,  after 
paying  off  the  vendor's  lien.  It  seems  that  no  preju- 
dice has  been  done  the  bank,  and  none  is  complained 
of,  and  the  Chancellor  moulded  the  last  decree  so  as  to 
meet  the  exact  equities  of  the  parties.  The  deed  of 
Bilbrey  to  Aldred  is  inartificial,  but  we  do  not  doubt, 
from  the  proof,  that  it  was  executed  to  Aldred,  and 
that  the  latter  agreed  to  accept  the  small  parcel  of  land 
conveyed  in  extinguishment  of  his  lien  as  vendor,  and 
whether  the  Chancellor  was  right  or  wrong  in  the  mode 
of  arriving  at  the  result,  yet  the  result  seems  to  embody 
the  equities  of  these  parties.  The  whole  case  is  before 
us,  and  being  of  opinion  that  the  decree  of  the  12th  of 
June,  1867,  was,  in  substance,  right,  a  decree  will  be 
entered  here  accordingly.  The  parcel  of  land  intended 
to  be  conveyed  by  Bilbrey  to  Aldred,  will  be  decreed 
to  his  heirs  in  propria  forma;  the  vendor's  lien  will  be 
declared  extinguished  by  said  conveyance;  and  the  land 
sold  for  satisfaction  of  complainant's  debt.  The 
Chancellor  decreed   the  costs  below  against  complainant. 
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This  was  improper.  The  complainant  has  prosecuted 
his  suit  with  full  effect.  The  costs  below  should  be 
paid  by  Bilbrcy,  except  such  as  accrued  from  the  filing 
of  the  demurrer,  which,  with  the  costs  of  this  Court, 
will  be  paid  by  the  appellant. 


Albert  Stanton  t?.  Thos.  J.  Shaw,  d  al. 

FRAUDCiiENT  CONVEYANCE  OP  Real  Estate.  RlghiB  of  credUon.  Where 
the  parchaaer  of  real  estate  fraudulently  procures  the  title  to  he  made 
to  a  third  person  to  hinder  and  delay  his  creditors,  the  creditors  of 
such  third  person  may  subject  the  same  to  his  debts  while  the  title 
remains  in  him,  yet,  if  the  proceedings  against  him  be  not  had  before 
his  reconveyance  of  the  property  to  the  true  purchaser  and  owner,  it 
cannot  be  reached  in  satisfaction  of  debts  by  his  creditors. 

Case  cited :  T.  B.  Monroe,  584-5. 


FROM   PUTNAM. 


Appeal  from  the  Chancery  Court.      B.  M»  Tillman, 
Chancellor. 

J.  P.  and  G.  B.  Murray,  Edward  H.   East  and 
J.   W.  McHenry  for  Stanton. 

A.  A.  SwoPE  and  Colms  for  Shaw  d  al. 

Deaderick,   J.,   delivered  the  opinion  of  the  Court. 

The    bill    in    this    case  was    filed    in  the    Chancery 
Court  at    Cookville,  on  the    26th  of   December,   1865. 
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It  alleges  that  complainant  became  the  surety  of  Jos. 
Shaw  in  October,  1860,  and,  as  such,  was  forced  to 
pay  about  |987  on  the  15th  of  December,  1865 ;  that 
in  1858,  Jos.  Shaw  was  the  owner  of  a  grocery  store 
and  house  and  '  lot  in  Cookeville,  and  put  his  father 
and  mother  in  the  occupation  thereof;  and  he  owned 
other  lots  and  lands  in  Cookeville  and  in  Putnam 
County;  that  he  fraudulently  conveyed  the  grocery- 
house  and  lot  to  his  father,  T.  J.  Shaw,  by  deed, 
bearing  date  September   18,   1861. 

It  is  unnecessary  to  notice  the  allegations  as  to 
other  property,  as  the  controversy  seems  to  be  confined 
to  the  question  of  title  to  the  grocery-house  and  lot, 
purchased  of  Dillard,  and  conveyed  by  him  by  deed  to 
Joe.  Shaw,  and  conveyed  by  Jos.  Shaw  to  his  father, 
T.   J.   Shaw,  by   deed  dated    18th  of  September,   1861. 

Jos.  Shaw  died  in  1864,  and  the  bill  seeks  to  set 
aside  the  conveyance  to  T.  J.  Shaw,  and  subject  the 
house  and  lot  to  the  payment  of  the  amount  com- 
plainant was  compelled  to  pay  as  surety  of  Jos.  Shaw. 

Mahala  Shaw,  wife  of  T.  J.  Shaw,  in  July,  1865, 
filed  a  bill  against  her  husband  for  divorce  and  almony, 
in  which  case  the  house  and  lot  was  attached,  and  a 
decree  rendered  in  her  favor,  granting  a  divorce,  and 
divesting  title  to  the  house  and  lot  out  of  T.  J.  Shaw 
and  vesting  it  in  her.  She  and  her  husband,  and  the 
administrator,  widow  and  heirs  of  Jos.  Shaw  are  made 
parties.  T.  J.  and  Mahala  Shaw  answer  the  bill 
seperately,  and  deny  the  allegations  in  the  bill,  and 
insist    that    the    grocery-house    and    lot,   and    stock    of 
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groceries  were  not  bought  by  Jos.  Shaw  for  himself, 
and  that  he  never  paid  one  dollar  for  either.  T.  J. 
Shaw  states  he  was  embarrassed,  and  procured  his  son 
Joseph  to  allow  him  to  use  his  name  in  baying  the 
house  and  the  stock  of  groceries  in  it,  but  that  he 
paid  the  purchase  money  for  both,  and  having  suc- 
ceeded .in  making  money,  and  in  paying  his  old  debts, 
he  could  hold  the  property  in  his  own  name,  and 
Joseph  re-conveyed  to  him,  because  he  did  not  desire 
to  hold  in  his  own  right,  but  in  trust  for  him,  T.  J. 
That  before  he  conveyed  to  him,  in  September,  1861, 
and  before  he,  T.  J.,  had  freed  himself  from  the  em- 
barrassment of  his  old  debts,  he  and  Joseph  often  spoke 
of  the  house  and  lot,  and  the  stock  of  groceries,  as 
belonging  to  Joseph,  for  the  purpose  of  protecting  tiie 
property  against  the  creditors  of  T.  J.,  but,  in  fiu^t, 
Joseph  never  paid  one  dollar  towards  the  price  *of  it. 
Mahala  Shaw's  answer  is  the  same  substantially,  ex- 
cept that  she  claims  to  have  paid  the  first  payment 
of  $300  on  the  house  and  lot,  of  her  own  means. 
The  evidence  is  very  voluminous,  and  establishes 
numerous  contradictory  statements  by  both  T.  J.  and 
Joseph  Shaw  as  to  the  ownership  of  the  property,  and 
M  to  the  way  in  which  it  waa  paid  for.  These 
statements  seemed  to  have  been  made  mostly  anterior 
to  the  conveyance  of  Joseph  to  his  fiaither,  but  some 
by  Joseph  afterwards,  and  some  by  T.  J.  aft^r  he 
filed  his  answer,  but  these  were  aftierwards  contradicted 
by  himself  under  oath,  and  the  truth  of  the  statement 
in  his  answer  re-affirmed. 
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Our  conclusions  upon  the  testimony  are^  that  the 
house  and  lot^  and  stock  of  groceries  were  purchased 
by  Joseph  in  his  own  name,  to  avoid  its  being  seized 
by  the  creditors  of  T.  J.,  but  that  T.  J.  paid  the 
price  of  the  property,  and  so  Joseph  paid  no  part  of  the 
purchase  money.  It  is  true,  it  appears,  that  Joseph 
was  unembarrassed,  and  in  good  circumstances,  and  T. 
J.  was  embarrassed,  and  had  but  little  property.  Yet 
it  is  shown  that  he  removed  from  Louisiana  to  Put- 
nam County  in  1858,  and  while  in  Nashville,  on  the 
way,  he  purchased  a  small  stock  of  groceries,  which 
he  had  directed  to  his  son  Joseph,  and  these,  and  the 
stock  purchased  of  Laycock,  who  occupied  the  grocery 
store  when  it  was  bought,  comprised,  probably,  the 
whole  stock  upon  which  T.  J.  began  business,  and 
under  whose  management  it  was  conducted.  As  before 
stated,  the  proof  shows  that  Joseph  had  valuable  prop- 
erty and  good  credit,  and  it  does  not  appear  that  he 
owed  any  debt  except  the  one  on  which  complainant 
was  surety,  and  there  is  no  fact  shown  to  warrant  any 
suspicion  that  he  was  not  abundantly  able  to  discharge 
his  debts  up  to  the  time  of  his  conveyance  of  the  18th 
of  September,  1861,  to  his  fiither,  and  afterwards, 
though  it  does  appear  that  in  1865  his  estate  was 
insolvent.  Nor  is  there  any  ground  to  support  the 
conclusion  that  the  conveyance  was  made  to  his  father 
with   any  fraudulent  intent. 

We  are  of  opinion  that  the  conveyance  was  made 
in  pursuance  of  the  understanding  and  agreement  of 
the  parties  at  the  time  the  property  was   purchased. 
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Assuming  that  T.  J.  Shaw  paid  the  purchase  money^ 
and  fraudulently  procured  the  title  to  be  made  to  his 
son  Joseph  to  hinder  and  delay  his  creditors^  and  that 
the  creditors  of  Joseph  might,  while  the  title  remained 
in  him,  have  subjected  the  property  to  the  payment  of 
his  debts;  yet,  before  any  proceeding  against  him  by 
his  creditors,  he  reconteyed  to  his  father,  having  done 
that  which  in  good  conscience  he  ought  to  have  done, 
his  creditors  cannot  reach  the  property.  T.  B.  Mon- 
roe,  584-6. 

The  Chancellor  dismissed  the  bill,  and  we  affirm 
his  decree.  The  costs  of  this  Court  will  be  paid  by 
complainant,  and  the  costs  of  the  Court  below  as  ad- 
judged by   the   Chancellor. 


J.  H.  Jewett,  for  use,  etc.,  v.  David  Graham. 

Pl«EAi>iNO.  Eddenee,  Pn^eri  in  d£daraiion.  Burden  qf  Proof,  Where  a 
declaration  upon  a  note  makes  profert  of  the  same,  a  plea  of  nU  debit 
makefl  a  direct  and  general  issue  as  to  any  indebtedness  at  all  on  the 
note,  and  it  devolves  upon  the  plaintiff  to  produce  evidence  of  debt 

Cases  cited:  2  Green.,  {281a;  Steph.  Plead,  162;  Car.  L.  S.,  2212. 


FROM  OVERTON. 


Appeal     from    the     Circuit    Court.      S.     M.     Fitb, 
Judge. 
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J.  H.  WiNDLE  and  J.  D.  GtOODPASTURE  for  Jewett. 
RoBT.  A.  Cox  for  Graham. 
Sneed^   J.,  delivered   the  opinion  of  the    Court. 

The  plaintiff  declared  upon  a  note  of  which  the 
declaration  makes  profert,  and  which  it  describes.  The 
pleas  were  nil  debit,  payment  and  &ilure  of  considera- 
tion. The  note  was  not  produced  on  the  trial;  though 
its  production  was  demanded  by  the  defendant.  There 
was  no  evidence  whatever,  and  the  trial  ^as  had  upon 
the  pleadings — ^there  being  no  pleadings  except  the  dec- 
laration and  the  pleas  aforesaid.  The  verdict  and  judg- 
ment were  for  the  plaintiff  for  the  amount  of  the  note 
as  described  in  the  declaration.  The  defendant  has 
appealed   in   error. 

The  Court  charged  the  jury  as  follows:  "The  plain- 
tiff sets  forth  his  cause  of  action  in  his  declaration,  as 
founded  on  a  note  described  in  the  declaration.  To 
this  the  defendant  pleads,  first,  nil  debit;  that  is,  that  he 
does  not  owe  the  debt;  second,  payment,  that  is,  that 
he  has  paid  the  note  mentioned  and  described  in  the 
declaration ;  thirdly,  a  fidlure  of  the  consideration  of  the 
note.  If  no  evidence  has  been  introduced,  you  will 
consider  the  case  upon  the  pleadings  of  the  parties.  It 
is  a  rule  of  pleading,  that  whatever  is  averred  by  one 
party,  and  is  not  denied  by  the  other,  is  admitted.  The 
defendant's  first  plea  of  nil  debit  does  not  amount  to  a 
denial  of  the  execution  of  the  note  described  in  the 
declaration,  for  its  execution  could  not  be  denied  except 

by  plea  under  oath;   the   plea  of  payment   admits   the 
2— vol.  3. 
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execution  of  the  note,  and  sets  up  payment  by  way  of 
avoidance,  and  the  burden  of  proof  is  on  defendant  as 
to  the  payment  of  the  note.  He  then  filed  a  plea  of 
fiiilure  of  consideration.  This  also  admits  the  execution 
of  the  note,  and  sets  up  in  avoidance  that  the  considera- 
tion of  the  note  has  &iled.  Under  this  plea  the 
burden  of  proof  as  to  the  failure  of  consideration  is 
also  on  defendant.  Hence,  if  no  evidence  has  been  in- 
troduced in  this  case,  you  will  look  to  the  declaration 
for  a  description  of  the  note,  and  give  the  plaintiff  a 
verdict  for  the  amount  of  the  not«,  and  interest  there- 
on." 

We  think  his  Honor,  the  Circuit  Judge,  has  mis- 
applied the  rule  of  pleading  in  this  case,  and  so  far  as 
it  affects  the  plea  of  nil  debit.  The  gravamen  of  the 
action,  as  set  forth  in  the  declaration,  is  an  indebtedness 
by  the  defendant  to  the  plaintiff,  in  the  sum  of  money 
due  by  a  promissory  note  described  in  the  declaration. 
The  declaration  makes  profert  of  the  note,  but  profert  is 
a  mere  notice  or  assurance  to  the  Court  and  the  defen- 
dant that  the  note  is  at  hand,  and  ready  to  be  produced 
upon  oyer  demanded,  in  the  progress  of  the  pleading,  or 
in  evidence  upon  the  trial.  The  averments  of  the  declara- 
tion are  not  evidence,  except  when  they  are  admitted  in 
fact,  or  by  implication  of  law  on  a  failure  to  traverse 
them.  Now  the  plea  of  nil  debit  to  an  action  like  this 
to  recover  a  debt  puts  in  issue,  not  the  execution  of  the 
note,  but  the  existence  of  the  debt.  The  note  may 
exist,  but  its  production  may  show  that  it  is  void  upon 
its  fece   for   immorality  or   illegality,  or  credits  endorsed 
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upon  it  may  show  that  it  has  been  extinguished  by 
payments>  and  ought  to  be  surrendered  to  the  maker. 
This  plea  of  'nil  debit  then^  making  a  direct  and  general 
issue  as  to  any  indebtedness  at  all  on  the  note  described^ 
it  devolves  on  the  plaintiff  to  produce  his  evidence  of 
debt^  and  show  how  it  is.  Whatever  is  alleged  and 
denied  must  be  proven.  This  is  the  rule.  2  Greenleaf 
on  Evidence,  §281a.  The  allegation  of  the  plea  of  nil 
debit  is  that  the  defendant  does  not  owe  the  plaintiff  as 
charged,  and  the  plea  is  adapted  to  almost  any  defence 
which  tends  to  deny  an  existing  debt  as  charged — as  a 
release,  satisfaction,  arbitrament,  partial  payment-— or 
that  the  note  is  void  on  its  &ce.  Steph.  PL,  162. 
The  plea  admits  the  note,  but  denies  any  liability  upon 
it.  Car.  L.  S.,  §212.  The  note  must  then  be  pro- 
duced as  the  evidence  of  debt,  that  when  so  produced, 
the  Court  and  jury  may  see  whether  the  declaration  or 
the  plea  be  true. 

Beverse  the  judgment. 
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Ghanceby.  Fleouling  and  Pradiee.  Bill  easmU  he  dismissed.  When, 
Where  a  complainant  or  the  Clef k  and  Master  have  failed  to  issue 
alias  process  against  defendants  who  have  never  been  served  for 
several  terms,  this  is  not  sufficient  grounds  for  a  dismissal  of  the  bill 
by  the  defendants,  on  motion.  The  rule  as  to  a  discontinuance  for  this 
cause  belongs  peculiarly  to  a  Court  of  law. 

Code  cited :  2H386  and  4389-90. 


PROM  PUTNAM. 


Appeal  from  the  Chancery  Court.  B.  N.  Till- 
man,  Chancellor. 

Denton  &  Washburn  for  Ford. 

DiLLARD  &  SwoPE  for  Bartlctt. 

Sneed,    J.,   delivered    the   opinion    of  the   Court. 

The  bill  is  filed  against  an  executor  and  the  heirs 
of  his  testator,  and  process  and  copy  duly  issued. 
There  are,  in  all,  eleven  parties  to  the  bill,  all  of 
whom  were  served  with  process,  or  otherwise  brought 
into  Court,  except  two,  and  as  to  them  a  lapse  of 
several  terms  was  suffered  to  transpire  without  taking 
out  process  for  them.  The  record  shows  that  the  de- 
fendants moved  to  dismiss  the  bill  on  account  of  this 
chasm  in  the  issuance  of  process  as  to  said  two  defen- 
dants, and  upon  that  ground    the    Court    dismissed  the 
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bill,  refusing  a  moidon  of  complainants  then  and  there 
to  file  an  amended   bill  to  bring  in  these  parties. 

In  this  proceeding  the  Chancellor  erred.  The  rule 
as  to  a  discontinuance  for  this  cause  belongs  peculiarly 
to  a  Court  of  Law.  We  are  not  aware  that  it  has 
ever  been  practiced  in  the  Court  of  Chancery  in  this 
State.  Indeed,  such  a  rule  would  be  at  war  with  the 
very  liberal  rules  of  practice  prescribed  by  Statute,  and 
borrowed  from  the  principles  of  equity  practice  now 
exercised  in  that  forum,  and  governing  .its  mode 
of  procedure.  The  writ  at  law  is  the  first  step  to  be 
taken.  The  declaration  is  not  filed  until  the  writ  is 
served.  If  the  first  writ  is  returned  not  found,  and 
the  plaintiff  neglects  to  take  out  another  from  term  to 
term,  it  may  very  well  be  presumed  that  he  has 
abandoned  his  suit,  and  the  party  made  defendant  in 
said  writ,  and  not  served,  can  come  forward  by  his 
attorney  and  have  the  suit  dismissed  on  account  of  this 
chiasm  in  the  process.  But  the  machinery  of  a  Court 
of  Chancery  is  very  different.  The  complainant  has 
filed  his  bill,  there  setting  forth  his  cause  of  complaint, 
and  the  parties  defendant,  therein  named,  are  to  be 
brought  before  the  Court  by  subpoena,  if  residents,  or 
by  publication,  if  non-residents.  If  this  subpoena  be 
not  issued  promptly  and  regularly  from  each  term,  or 
the  proper  publication  be  not  made,  the  other  defen- 
dants already  before  the  Court  are  not  without  remedy 
in  the  ample  provision  of  our  Code  and  rules  of 
practice.  These  rules  are  intended  to  prevent  what  an 
English  satirist  called  the  snares  and  delays  of  a  Court 
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of  Chancery,  and  if  they  were  often  invoked  by  coun- 
sel, would 'have  that  effect.  One  of  these  rules  is,  to 
use  the  words  of  the  Statute,  to  procure  the  prompt 
dispatch  of  the  business  of  the  Court,  the  defendant 
may  make  a  rule  in  the  Clerk's  office  on  his  adver- 
sary to  take  any  step  necessary  to  the  progress  of  the 
cause,  and  the  Clerk  shall  give  notice  of  this  rule 
immediately  to  the  party  interested,  or  his  counsel. 
If  the  party  upon  whom  such  rule  is  made  fail  to 
take  the  necessary  step,  the  Chancellor,  at  the  next 
term,  unless  good  cause  be  shown  for  the  fiiilure,  shall 
make  a  peremptory  rule,  fixing  the  time  within  which 
the  step  shall  be  taken,  and  if  not  so  taken  the  cause 
shall  be  dismissed.  Code,  §§4389,  4390.  It  will  be 
observed  that  these  provisions  are  very  comprehensive, 
and  the  defendants  need  not  wait  indefinitely  for  the 
co-defendants  to  be  brought  in,  but  may  have  a  rule 
to  that  end  upon  their  adversary,  who  must  obey  at 
his  peril,  or  elect  to  proceed  without  the  other  parties. 
A  bill  in  Chancery  cannot,  under  our  practice,  be 
summarily  dismissed  on  motion,  except  for  the  causes 
enumerated  in  the  Statute.  Code,  §4386.  It  will  be 
seen  that  the  neglect  of  the  Master  or  the  complainant 
in  the  issuance  of  alias  process  is  not  one  of  them. 
Reverse  the  decree  and   remand  the  cause. 
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N.  W.  SuMMAR  V.  J.   A.  Jarrett,  d  ah, 

1.  UsuBY.    How  coUeded,    Heading  and  Practice.    A  creditor  must  first 

establish  his  claim  against  his  debtor  by  judgment,  before  he  can  re- 
cover UBurj  in  satisfaction  of  the  same,  from  a  third  party,  who  has 
received  it  from  his  debtor. 

Case  cited :  Battle  v.  Shute,  3  Head,  547. 
Code  cited :  §1955. 

2.  PiiEADiNO  AND  PRACTICE.    Evidence.    A  decree  pro  confeno  against 

the  party  against  whom  it  is  alleged  a  judgment  exists,  will 
ordinarily  establish  the  allegation  of  its  existence,  for  the  purpose  of 
having  satisfaction  of  the  judgment  out  of  the  assets  of  the  debtor,  in 
the  hands  of  third  parties,  or  under  their  control. 

3.  Same.    Same.     WotU  of  juriBdidion,    Wliere  want  of  jurisdiction  of  a 

Justice  appears  on  the  face  of  the  warrant  and  judgment,  the  judg- 
ment is  void,  but  if  it  only  appears  from  the  evidence,  this  cannot  be 
looked  to  in  a  collateral  proceeding. 

Case  cited:  Mason  v.  Westmoreland,  1  Head,  655. 


FROM   CANNON. 


Appeal  from  the  Chancery  Court.  B.  M.  Tillman, 
Chancellor. 

K.    Cantbell   for  Summar. 

J.  W.  Burton  and   J.  L.  Fare   for   Jarrett  d  ok. 

McFarland,   J.,   delivered  the   opinion   of   the   Court. 

The  complainant  in  this  bill  claims  to  be  a  judg- 
ment creditor  of  J.  W.  Summar,  and  as  such  seeks 
to  recover,  in  satisfaction  of  his  judgment,  a  sum  of 
money  which  he  charges  that  said  J.  \V.  Summar  had 
paid  to    D.   M.   Jarrett  in    his  life-time  as  usury.      J. 
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W.  Summar  was  made  a  defendant,  but  made  no  de- 
fence,  and  judgment  pro  confesso  was  taken  against  him. 
The  executors  of  Jarrett  answered  and  put  in  issue  the 
existence  of  a  judgment  against  J.  W.  Summar  in 
&vor  of  the  complainant,  and  also  insist  that  whatever 
of  usury  was  received  by  their  testator  from  J.  W. 
Summar,  had  been  adjusted  between  them,  and  refunded 
to  said  J.  "W.  Summar  in  the  life-time  of  said  D.  M. 
Jarrett.  The  complainant,  to  establish  the  existence  of 
his  judgment  against  J.  W.  Summar,  introduced  the 
original  papers  from  the  office  of  M.  F.  Todd,  a 
Justice  of  the  Peace — a  warrant  against  said  J.  W. 
Summar  to  answer  the  present  complainant,  ^^in  a  plea 
of  debt  due  by  account  under  $  .'^  The  endorse- 
ment shows  service  upon  the  defendant,  and  a  judg- 
ment in  favor  of  the  plaintiff  for  $500.  The  account 
also  was  read,  showing  sonfe  three  items  running  back 
some  ten  years,  making  $500.  It  is,  no  doubt,  true, 
that  if  the  parties  to  a  judgment  are  satisfied  with  it, 
no  one  else  has  the  right  to  complain,  and  a  judg- 
ment pro  confesao  against  the  party  against  whom  it  is 
alleged  the  judgment  exists,  will  ordinarily  establish 
the  allegation  of  its  existence,  probably  for  the  pur- 
pose of  having  satisfaction  of  the  judgment  out  of  the 
assets  of  the  debtor  in  the  hands  of  third  parties  or 
under  their  control.  But  the  right  to  recover  in  a 
case  like  the  present  is  given  by  Statute.  It  is  essen- 
tial that  the  complainant  have  a  judgment  against  the 
party  who  has  paid  the  usury  sought  to  be  reached; 
without  this  he  has  no   right  to  recover  the  usury  un- 
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lawfully  collected  by  the  creditors.  See  Code,  §1955; 
Battle  V.  ShiUe,  d  als,,  3  Head,  547.  Until  the  com- 
plainant shows  himself  to  be  a  judgment  creditor,  he 
can  have  no  relief  against  the  creditor,  and  if  denied 
by  the  creditor  the  allegation  must  be  proven.  But 
when  we  look  to  the  evidence  introduced  for  this  pur- 
pose, we  find  that  it  was  a  suit  commenced  by  war- 
rant upon  an  account,  and  a  judgment  rendered  by 
the  Justice  for  $500.  Under  our  Statute  the  Justice 
had  no  jurisdiction  in  suit  upon  an  account  beyond 
the   sum   of   $250. 

We  do  not  say  that  objection  could  be  taken  in 
this  mode  to  mere  errors  or  irregularities,  nor  do  we 
decide  whether  or  not  the  executors  of  Jarrett  could 
attack  this  judgment  upon  the  ground  of  a  fraudulent 
collusion  between  the  complainant  and  J.  W,  Summar, 
but  we  are  of  opinion,  that  it  appears  upon  the  face 
of  the  proceeding,  that  the  Justice  of  the  Peace  had 
no  jurisdiction  of  the  subject  matter,  and  that  the 
judgment  is  void.  This  case  differs  from  the  case  of 
Mason  v.  Westmoreland,  1  Head,  555.  In  that  case 
the  want  of  jurisdiction  did  not  appear  upon  the  face 
of  the  proceedings,  but  would  only  appear  from  the 
evidence,  which  could  not  be  looked  to  in  a  collateral 
proceeding.  Here  the  want  of  jurisdiction  appears 
upon  the  fece  of  the  warrant  and  judgment. 

This  being  so,  the  complainant's  case,  on  this  ground, 
must  fail,   without  regard  to  the  other  questions  made. 

The .  decree  will  be  reversed,  and  the  bill  dismissed 
with  costs. 
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C.    B.    Summar   v.    R.    L.    Owen,    et    ah.y    and    Wm. 
Barton  v.   R.   L.  Owen,   et  ah. 

1.  Deeds.     WiUi,     What  toill  not  set  tuide,    A  father,  after  disposing  of 

much  of  his  estate  hj  will,  deeded  certain  property  to  his  son's  wife 
for  life,  with  remainder  to  her  children.  A  bill  being  filed  by  dissa- 
tisfied heirs,  an  agreement  by  all  concerned  was  entered  upon  the 
minutes  of  the  Court,  to  be  its  decree,  annulling  the  will  and  deed  of 
the  testator,  and  making  an  equal  division  among  the  representatives, 
but  settling  the  son's  share  upon  his  wife  and  children.  The  children 
not  being  parties  to  the  bill,  and  the  wife  having  entered  into  the 
agreement  without  privy  examination,  it  is  void,  and  leaves  the  wife 
and  children  vested  with  the  property  under  the  deed. 

2.  Same.    Same,    Evidence.    The  deed  and  will  being  properly  executed, 

it  was  error  to  reject  them  as  evidence  in  an  attachment  suit  by  the 
creditors  of  the  son  seeking  to  set  up  an  interest  in  him  under  the 
agreement  subject  to  their  claim,  insisting  that  the  settlement  upon 
his  wife  and  children  was  fraudulent,  after  the  property  descended  to 
him,  by  annulling  the  deed  of  his  father  to  his  wife  and  children. 


FROM   CANNON. 


Appeal  from  the  Chancery  Court.  B.  M.  Tillman, 
Chancellor. 

No  briefe  appear  for  attorneys. 

Nicholson,  C.  J.,  delivered   the   opinion  of  the   Court. 

Complainants  in  these  consolidated  causes  are  judg- 
ment creditors  of  R.  L.  Owen,  and  file  their  bills  to 
subject  his  interest  in  the  estate  of  his  father,  Fountain 
Owen,  deceased,  to  the  satis&ction  of  their  judgments. 
Fountain  Owen  died  in  Cannon  County,  in  July,  1866, 


DECEMBER  TERM,  1873.  27 

C  B.  Summar  v.  R.  L.  Owen,  ef  oZs.,  and  Wm.  Barton  v.  B.  L.  Owen,  d  als, 

having  made  his  will,  which  was  duly  proven  and  re- 
corded. He  was  the  owner  of  a  large  real  estate, 
most  of  which  he  divided  among  his  children  by  deeds 
executed  about  the  time  he  made  his  will.  Among 
his  children  was  defendant,  R.  L.  Owen;  and  to  his 
wife  for  life,  with  remainder  to  the  children  of  his 
son,  he  conveyed  250  acres  of  land.  The  deed  was 
executed  in  the  presence  of  two  subscribing  witnesses, 
who  proved  it  soon  after  his  death,  when  it  was  ad- 
mitted  to  registration.  Several  of  the  children  of 
Fountain  Owen,  being  dissatisfied  with  the  division  of 
his  estate,  made  by  his  will  and  several  deeds,  filed 
their  bill  in  the  Chancery  Court  at  Woodbury,  against 
R.  L.  Owen  and  his  wife,  ajid  another  son-in-law  and 
his  wife,  alleging  that  it  was  the  wish  and  purpose  of 
their  fiither  to  make  an  equal  division  of  his  estate, 
but  that,  under  the  undue  influence  of  his  wife,  he 
was  induced  to  make  his  will,  and  the  several  deeds, 
and  thereby  to  do  injustice  to  a  portion  of  his  chil- 
dren, and  praying  that  the  will  and  deed  be  set  aside, 
and  his  estate  be  divided  equally.  Aft;er  this  bill  was 
filed,  all  the  children,  including  the  wives  of  his  sons 
and  his  widow,  except  a  minor  daughter,  entered  into 
an  arrangement,  by  which  the  will  and  deeds  were  to 
be  set  aside,  advancements  ascertained  for  the  lands 
and  other  property  sold,  and  the  proceeds  divided 
equally  among  them,  giving  to  the  widow  a  child's 
part,  and  settling  R.  L.  Owen's  share  on  his  wife  and 
children. 

This   agreement  was  to  be   made  the  decree  of  the 
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Court.  It  was  spread  upon  the  minutes  of  the  Court, 
but  no  decree  ratifying  it,  or  making  it  the  decree  of 
the  Court,  was  rendered.  Complainants  insist  in  their 
bills,  that  by  virtue  of  this  agreement,  and  its  entry 
on  the  minutes  of  the  Court,  it  became  a  decree  thereof, 
by  which  the  will  and  deeds  were  annulled,  and  that 
thereupon  Fountain  Owen's  estate  descended  to  his  chil- 
dren, by  which  means  R.  L.  Owen  became  entitled  to 
a  distributive  share,  subject  to  their  judgments,  and 
that  so  much  of  the  agreement  and  decree  as  settled 
the  portion  which  would  /all  to  R.  L.  Owen,  on  his 
wife  and  children,  was  fraudulent  as  against  his 
creditors. 

The  Chancellor  so  held,  excluding  the  deed  made 
to  R.  L.  Owen's  wife  and  children,  as  evidence,  on 
the  ground  that  it  was  not  stamped,  and  also  because 
it  was  not  properly  proved  for  registration.  The 
children  of  R.  L.  Owen  were  not  parties  to  the  bill 
filed  to  set  aside  the  will  and  deeds,  nor  to  the  agree- 
ment for  setting  them  aside,  nor  are  they  parties  to 
the  bills   filed  by   complainants. 

Upon  these  fiicts,  did  R.  L.  Owen  have  such 
an  interest  in  the  estate  of  Fountain  Owen  as 
could  be  reached  by  the  bill  of  complainants.  They 
are  creditors  of  R.  L.  Owen,  not  of  Fountain  Owen. 
It  was,  therefore,  immaterial  to  them  whether  the  deed 
made  by  Fountain  Owen  to  the  wife  and  children  of 
R.  L.  Owen  was  properly  registered  or  not.  But  the 
certificate  of  the  Clerk  is  in  substantial  conformity 
with  the  law  to  authorize  its  registration.     The  witnesses 
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say  that  it  was  acknowledged  by  the  grantor  in  their 
presence,  for  the  purposes  therein  stated.  This  was 
sufficient  to  make  it  evidence  in  the  cause.  The  will 
was  properly  probated  and  recorded^  and  no  exception 
is   taken   to   the   regularity   of   the   proceedings. 

The  agreement  entered  into  by  the  children,  except 
the  minor  daughter,  was  signed  by  the  daughters-in- 
law,  but  no  privy  examination  was  had.  It  is  clear 
that  as  to  the  wife  and  children  of  R.  L.  Owen,  the 
agreement  was  a  nullity,  and  it  derives  no  force  or 
efficacy  from  the  fact  that  it  was  spread  upon  the 
minutes  of  the  Court,  nor  would  it  have  been  of  any 
more  validity  if  it  had  been  ratified  as  the  decree  of 
the  Court.  It  shows  on  its  face  that  it  was  signed 
by  R.  L.  Owen's  wife,  without  her  privy  examination. 
It  need  not  be  stated  that  the  will  of  Fountain  Owen 
could  not  be  set  aside  by  such  proceeding.  It  follows, 
that  as  to  anything  that  appears  in  this,  the  will  of 
Fountain  Owen  is  yet  in  full  force,  and  so  also  is  the 
deed  made  by  him  to  R.  L.  Owen's  wife  and  children, 
and,  consequently,  that  R.  L.  Owen  has  no  interest 
subject  to  attachment. 

The  decree  of  the  Chancellor  is  reversed,  and  the 
bills  dismissed  with  costs. 
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JoHKsoK   Lain   v.  Jos.  S.  Lain. 

1.  Pleadiko   akd    Practice.    Scire  facias  necessary  to  revive  judgmenL 

When,  Where  a  Justice's  judgment  had  lain  for  more  than  twenty 
years  without  the  issuance  of  executions,  it  was  just  to  the  defendant 
to  revive  such  judgments  by  set.  /a.  before  the  issuance  of  execution 
upon  the  same. 

Case  cited :  Gregory  v.  Chadwell,  3  Cold.,  392. 

Code  cited :  §§2987  and  2*776. 

2.  Same.    Same,    Same.    Interest,    In  such  case  the  judgments  ought  to 

have  been  revived,  and  executions  ordered  to  issue  thereon  for  the 
amounts  thereof,  with  interest  from  the  date  of  their  rendition,  and 
not  with  interest  on  the  amounts  of  the  judgments  rendered  by  the 
Justice  of  the  Peace. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court.  W.  H.  William- 
son, Judge. 

No  brief   appears  for  Johnson  Lain. 

R.  Cantrell  for  J.  S.  Lain. 

Nicholson,   C.  J.,  delivered  the   opinion  of  the   Court. 

In  1845  Johnson  Lain  recovered  two  small  judg- 
ments against  Jos.  S.  Lain  before  a  Justice  of  the 
Peace  of  Wilson  County.  In  1868,  upon  application 
of  Johnson  Lain,  scire  facias  issued  to  revive 
the  judgments  against  defendant,  Jos,  S.  Lain,  and 
were  made  known  to  him.  The  Justice  revived  the 
judgments,  and  ordered  executions  to  issue  for  the 
amounts   of  the  judgments,   with   interest  added. 

Defendant  appealed  to   the  Circuit   Court  of  Wilson 
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County,   when   defendant    put    in    three    pleas — nvi    tiel 
record,  payment,   and   set-off. 

The  Court  tried  the  first  plea,  and  held  that  these 
judgments  were  valid,  and  ordered  them  to  be  revived. 
The  other  two  pleas  were  tried  by  a  jury,  who  found 
the  matters  in  controversy  in  favor  of  the  plaintiff, 
and  judgments  were  rendered,  affirming  the  judgments 
rendered   by   the   Justice   of  the   Peace,   with   interest. 

Upon  defendants  motion  in  arrest  of  judgment  being 
overruled,   he   appealed   to   this    Court. 

It  is  insisted  for  defendant  that  the  Court  erred  in 
refusing  to  arrest  the  judgments;  because,  1st,  a  sd.  fa. 
is  not  authorized  by  law  to  revive  a  judgment  by  and 
against  the  same  parties.  It  is  certainly  true,  that 
since  the  enactment  of  §2987  of  the  Code,  it  is  not 
necessary  to  have  such  cases  as  the  present  revived  by 
«ctrc  facias,  but  executions  may  issue  as  a  matter  of 
course.  This  is  clearly  so  until  ten  years  have  elapsed 
afler  the   rendition   of  the  judgment. 

But  if  judgments  have  lain  more  tlmn  ten  years, 
without  the  issuance  of  executions,  it  was  intimated  in 
the  case  of  Gregory  v.  Ouidwell,  3  Cold.,  392,  that  it 
might  be  necessary  to  resort  to  a  «cf.  fa.  to  revive 
the  judgment.  The  intimation  was  made  in  view  of 
§2776  of  the  Code,  which  fixes  ten  years  as  the  limi- 
tation to  actions  on  judgments  and  decrees  of  Courts 
of  record,  and  "  all  other  cases  not  expressly  provided 
for."  But  in  the  present  case  there  was  a  lapse  of 
more  than  twenty  years  from  the  rendition  of  the 
judgment  until  the  application  for  scire  facias.      It  was 
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not  only  legal  to  resort  to  sci.  fa.  after  such  a  lapse 
of  time^  but  it  was  just  to  the  defendant  in  the  judg 
ments  to  give  him  notice  of  the  application^  that  he 
might  resist  it  by  pleading  the  Statute  of  ten  years, 
or  for  any  other  legal  causes.  There  was,  therefore, 
no  error  in  the  refusal  of  the  Court  to  arrest  the 
judgment. 

2d.  It  is  next  said  that  the  proper  judgments  were 
not  rendered  upon  finding  the  pleas  of  ntd  tiel  record 
in  fiivor  of  the  plaintiff.  The  judgments  ought  to  have 
been  revived,  and  executions  ordered  to  issue  thereon  for 
the  amounts  thereof,  with  interest  from  the  date  of  their 
rendition,  instead  of  with  interest  on  the  amounts  of 
the  judgments  rendered  by  the  Justice  of  the  Peace. 
In  this  respect  the  judgments  of  the  Court  below  will 
be  modified  and  corrected  here,  and,  with  correction, 
affirmed. 


DECEMBER  TERM,  1873.  33 


W.  A.  Hancock  v,  Mary  L.  Elam. 


W.  A.  Hancock  v.  Mary  L.   Elam. 

Verdict  of  Jury.'  What  conduct  of  the  Court  wUl  viiiale.  Where  a  jiuy 
has  been  cat  an  hour  or  more,  and  returns,  announcing  that  thej 
cannot  agree,  and  the  Court  orders  them  to  be  locked  up  until  thej 
should  agree,  without  allowing  them  their  dinner, 

Hdd,  The  jurors  might  very  well  understand,  from  this  order,  that  they 
were  required  either  to  agree  or  to  submit  to  indefinite  confinement 
'and  starvation,  and  a  verdict  which  may  be  the  result  of  such  a  man- 
date of  the  Court  will  not  be  affirmed. 


FROM   CANNON. 


Appeal    from   the    Circuit   Court.      A.  M.  Huohes, 
Judge. 

R.  Cantrell  for  Hancock. 

St.  John  &  FInley  for  Elam. 

Nicholson,  C.  J.,  delivered   the   opinion  of   the   Court. 

This  suit  was  brought  by  Hancock  to  recover  of 
Mary  L.  Elam  $228  for  work  and  labor,  in  repairing 
a  mill.  The  jury  found  a  verdict  for  defendant,  and 
plaintiff  has  appealed. 

The    only    ground    for    reversal    which    we    deem    it 

proper  to  notice,  is,  that  the   Judge,  after   the  jury  had 

been  out  an  hour  or  more,  and   returned  and   announced 

that   they  could   not  agree,  ordered   the   Sheriff  to    lock 

them  up  until   they   should   agree.       It   is   insisted   that 

the   verdict  afterwards   rendered   was   the   result  of  this 

arbitrary  order. 

3—  vol.  3. 
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The  verdict  of  a  jury  derives  its  great  value  from 
the  fact  that  it  is  the  unanimous  judgment  of  twelve 
impartial  and  disinterested  men,  who  have  examined  the 
&ct8^  uninfluenced  by  any  species  of  improper  bias  or 
coercion.  Whenever  we  can  see  that  such  a  verdict 
has  been  rendered^  or  when  we  can  see  that  any  im- 
proper influence  has  been  brought  to  bear,  which  might 
have  interfered  with  the  free,  unbiassed  and  deliberate 
exercise  of  the  judgment  of  the  jurors,  it  is  our  duty 
to   interpose  and  set  aside  the  verdict  so   brought   about. 

In  this  case,  after  the  jury  had  been  out  from  eleven 
o'clock  until  dinner  time,  which  we  suppose  was  about 
one  o'clock,  upon  returning  into  Court  and  announcing 
that  they  could  not  agree,  and  that  they  did  not  dis- 
agree as  to  the  evidence,  or  the  charge  of  the  Court, 
the  Sheriff  was  peremptorily  ordered  "to  lock  them  up 
until  they  should  agree,"  and  that,  without  allowing 
them  to  have  their  dinners  before  being  locked  up. 
The  jurors  might  very  well  understand  from  this  order, 
that  they  were  required  either  to  agree  or  to  submit  to 
indefinite  confinement  and  starvation.  They  were  ordei-ed 
to  be  locked  up  until  they  should  agree.  They  did 
agree  in  the  course  of  several  hours,  but  whether  their 
disagreement  was  harmonized,  under  free,  patient  inves- 
tigation and  deliberation,  or  under  the  apprehension  of 
prolonged  confinement  and  starvation,  we  have  no  means 
of  determining.  We  can  see,  however,  that  under  the 
influence  of  such  an  arbitrary  order,  jurors  may  have 
yielded  their  convictions,  in  order  to  avoid  the  threat- 
ened consequence  of  continued  disagreement. 
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Withoat  assuming  that  the  order  was  made  with  any 
purpose  of  coercing  an  agreement,  we  cannot  consent  to 
affirm  a  judgment  which  rests  upon  a  verdict  which 
may  very  well  have  been  the  result  of  the  extraordinary 
mandate  of  the  Judge. 

The  verdict  is,  therefore,  set  aside,  and  the  judgment 
reversed. 


Metcalf  &  Martin,  et  als.^  v.  Henry  Landers,  et  oh. 

Pleadiho  ajstd  Practice.  PebUtan,  Mud  not  be  dumiaaed.  When, 
Where  a  party  has  been  proceeded  against  as  a  non-resident,  but  in 
fact  is  not,  and  a  decree  is  had  against  him,  his  petition,  stating  that 
he  had  no  knowledge  of  the  pendency  of  the  suit,  and  pra3ring  for  a 
supersedeas,  and  leave  to  make  his  defence,  must  not  be  taken  from 
the  files  because  it  is  not  aooompanied  with  an  answer.  It  was  not 
necessary  that  his  answer  should  be  filed  until  it  was  determined  by 
the  Court  that  he  was  entitled,  upon  the  facts  stated  in  the  petition, 
to  make  defence  by  answer.  A  reasonable  time  should  have  been 
given  to  file  an  answer. 


FROM   FRANKLIN. 


Appeal  from  the  Chancery  Court.  A.  S.  Mares, 
Chancellor. 

FnzPATRiCK,  Gregory  &  Davis,  and  J.  J. 
Williams  and  Lewis  Metcalf  for  Metcalf,  Martin, 
et  ah, 

A.  6.  Merritt  for  Landers,  d,  ah. 
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Nicholson,   C.  J.,   delivered  the  opinion  of  the  Court. 

In  this  case  complainants  filed  their  bill  in  the 
Chancery  Court  at  Winchester,  against  Henry  Landers, 
as  a  non-resident,  or  party  whose  residence  was  un- 
known, to  enforce  their  lien^  as  attorney,  on  a  judg- 
ment for  $2,000,  rendered  in  the  Supreme  Court  against 
the  Southern  Security  Railway  Company.  After  pub- 
lication and  pro  confesso  decree,  arf  order  was  made  re- 
ferring the  cause  to  the  Clerk  and  Master,  to  take 
proof  and  report  whether  the  claim  of  complainants  of 
$1,000  for  their  services  as  attorneys  was  reasonable. 
Proof  was  taken  and  a  report  made,  that  each  of  the 
attorneys,  four  in  number,  constituting  two  firms,  was 
entitled  to  $250.  The  report  was  unexoepted  to  and 
confirmed,  and  an  order  made  on  the  Clerk  of  the 
Supreme  Court  to  pay  over  the  amounts  to  the 
several  attorneys. 

The  entire  proceeding  was  ex  parte,  the  defendant 
Landers  having  no  notice,  and  making  no  appearance 
or  defence. 

Soon  after  the  decree  was  rendered.  Landers  filed 
his  petition  before  Chancellor  Marks,  denying  that  he 
owed  anything  to  Williams  and  Can,  but  admitting 
that  Metcalf  and  Martin  were  his  attorneys,  and  that 
he  was  indebted  to  them,  but  not  in  the  amount 
decreed;  that  he  had  no  knowledge  of  the  pendancy 
of  the  suit  until  after  the  decree,  although  he  had 
been  all  the  time  a  resident  of  Davidson  County,  and 
praying    for  a  supersedeas  and    leave   to   make  his  de- 
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fence.  Chancellor  Marks  granted  a  supersedeas;  but 
lit  the  next  Term  of  the  Court,  on  motion,  Judge 
Hickerson  directed  the  petition  to  be  taken  from  the 
files,  because  it  was  not  accompanied  with  an  answer, 
and  ordered  the   former  decree  to  be  enforced. 

Landers  petitioned  one  of  the  Judges  of  this  Court 
for  writs  of  error  and  supersedeas,  which  being  granted, 
the  cause   was  brought  here. 

The  petition  disclosed  merits,  and  as  the  decree  had 
been  rendered  against  the  defendant  as  a  non-resident, 
or  a  party  whose  residence  was  unknown,  it  was  error 
to  order  his  petition  to  be  taken  from  the  files.  The 
object  of  the  petition  was  two-fold,  first,  to  have  a 
supersedeas,  and,  next,  to  have  leave  to  answer.  It 
was  not  necessary  that  his  answer  should  be  filed  un- 
til it  was  determined  by  the  Court  that  he  was  en- 
titled, upon  the  facts  stated  in  his  petition,  to  make 
defense  by  answer.  The  petition  itself  was  sufficient, 
in  its  statement  of  a  defence,  to  be  allowed  to  stand 
on  an  answer,  or,  at  least,  a  reasonable  time  should 
have  been  given  to  file  an  answer. 

For  this  error  the  decree  is  reversed,  and  the  cause 
remanded,  that  the  defendant  may  file  his  answer,  and 
other  proceedings  he  had  thereon,  the  former  decree 
being  set  aside  and  vacated  upon  the  filing  of  a  suffi- 
cient answer.  The  costs  of  this  Court  will  be  paid 
by  complainants. 
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M06ES  Watkins,  in  Erbob^  v.  S.  J.  Kittrell. 

* 

Pleabino  AnD  Practice^  Magistrates  vxaramis,  L3>eralUy  in  eonstni/ction 
€f.  While  tgreat  liberality  of  construction  should  be  allowed  to  sus- 
tain the  reg^ularity  of  magistrates  proceedings ;  yet  the  plaintiff  can 
not  be  permitted  to  obtain  his  warrant,  specifying  with  distinctness 
one  transaction  as  the  base  of  his  suit,  and  upon  the  trial  prove  and 
rely  upon  a  wholly  separate  and  distinct  cause  of  addon. 

Cases  cited :  Bodenhamei  v.  Bodenhamer,  6  Hum.,  264;  Large  «.  Dennis, 
6  Sneed,  696. 

Code  cited :  2S4157,  4176-7  and  2909.     • 


FROM  WILSON. 


Appeal  from  the  CSrcuit  Court.  W.  H.  William- 
son^ Judge. 

Cantrell  &  Sanders  for  Watkins. 

Jordan  and  James  F.  Stokes  for  Kittrell. 

McFarland,   J.,   delivered    the   opinion   of  the   Court. 

Kittrell  oommenced  this  suit  against  Watkins  before 
a  Justice  of  the  Peaoe.  The  warrant,  states  the  cause 
of  action  to  be  ^^  a  plea  of  debt  due  on  a  constable's 
receipt  for  a  sum  under  five  hundred  dollars.''  A 
receipt  was  filed  with  the  Justice,  signed  "M.  Watkins," 
dated  27th  of  September,  1860,  showing  that  Watkins 
had  received  of  Kittrell  one  hundred  dollars  and  forty- 
nine  cents,  in  part  payment  of  an  execution  in  favor 
of   Wm.    Tomlinson    against    Kittrell.      The    defendant 
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filed  a  special  plea  of  non  est  factum,  averring  that 
after  he  executed  the  receipt  it  had  been  altered  and 
erased  in  a  material  respect  without  his  knowledge  or 
assent.  The  ground  of  the  plaintiffs  action  was  that 
Watkins  had  fiiiled  to  pay  over  the  money  thus  col- 
lected to  the  party  entitled^  and  the  plaintiff  was 
afterwards  compelled  to  pay  the  same  debt  again^  and 
on  this  ground  he  claimed  the  right  to  recover  from 
Watkins  the  amount  thus  paid  him.  We  understand 
the  alleged  alteration  of  the  receipt  was  in  regard  to 
the  particular  debt  upon  which  the  money  was  paid. 
Upon  this  plea  of  rum  est  factum  the  contest  seems  to 
have  been  very  spirited  and  earnest,  much  testimony 
was  heard  and  many  questions  of  law  made  before  the 
Judge  below.  Upon  the  trial  in  the  Circuit  Court  the 
plaintiff  introduced  in  evidence  another  receipt,  executed 
by  Watkins  on  the  18th  February,  1862,  acknowledg- 
ing to  have  received  $250  fi-om  M.  B.  Kittrell  to 
pay  two  judgments,  one  on  J.  H.  Swanner  and  one  on 
8.  J.  Kittrell.  It  was  maintained  by  the  plaintiff 
that  part  of  this  sum  was  paid  to  Watkins  by  M.  B. 
Kittrell,  out  of  means  fiimished  by  the  plaintiff,  for 
the  purpose  of  paying  his  debts,  and  this  part  of  the 
$250  was  to  be  applied  by  Watkins  to  the  same 
Tomlinson  debt,  as  it  is  called,  but  really  a  debt  due 
the  estate  of  W.  D.  Smith,  deceased;  but  Watkins 
fidled  also  to  pay  over  this  sum.  Under  the  charge 
of  the  Judge  below  the  plaintiff  recovered  a  verdict 
for  |225  69)  for  which  judgment  was  rendered,  a  new 
trial  being  refused.       It  is  clear  that  the  plaintiff    re- 
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covered  on  account  of  the  money  paid  to  Watkins  by 
the  plaintiff^  as  evidenced  by  the  first  receipt,  and  for 
part  of  the  money,  or  Confederate  money,  paid  to  M. 
B.  Kittrell,  as  evidenced  by  the  second  receipt.  .  It  is 
not  claimed  that  the  plaintiff  was  entitled  to  the  benefit 
of  all  the  money,  or  Confederate  money,  paid  by  M. 
B.  Kittrell.  It  is  difficult  to  account  for  the  amount 
of  the  verdict  upon  any  theory  supported  by  the  proof. 
The  question  which  we  regard  as  of  importance,  raised 
by  the  record,  is  whether  or  not  the  plaintiff  should 
have  been  allowed,  in  this  action,  to  recover  upon 
both  the  grounds  shown  in  the  proof.  We  agree  that 
the  utmost  liberality  of  construction  should  be  allowed 
to  sustain  the  regularity  of  magistrates  proceedings. 
The  form  of  the  action  stated  in  the  warrant  is  not 
essential.  A  plea  of  debt  would  embrace  an  action 
on  account,  or  upon  a  contract  of  any  character — 
Bodenhamer  v.  Bodenhamery  6  Hum. ;  see,  also,  Large  v. 
Dennis,  5  Sneed,  595 — ^and  every  intendment  is  to  be  made 
in  favor  of  these  proceedings,  and  this  Court  cannot 
dismiss  for  want  of  informality,  but  must  try  the  case 
upon  the  merits.  Code,  §§4176-7.  But  because  this 
liberality  is  allowed,  shall  the  plaintiff  be  permitted  to 
obtain  his  warrant,  specifying  with  distinctness  one 
transaction  as  the  base  of  his  action,  and  upon  the 
trial  prove  and  rely  upon  as  many  other  wholly  separate 
and  distinct  causes  of  action  as  he  may  choose.  The 
warrant  in  the  present  case  specifies  clearly  the  ground 
of  the  action,  "debt  due  by  a  constable^s  receipt,'^  and 
in   accordance  with  §4167   of  the   Code,  the   receipt,  as 
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evidence  of  the  debt,  was  filed.  A  special  plea  of 
Tum  est  factum  was  filed,  alleging  the  alteration  of  the 
receipt,  and  thus  was  presented  the  main  question  to 
be   tried. 

We  do  not  say  whether  a  receipt  of  this  character 
is  or  is  not  "such  an  instrument  in  writing  the  foun- 
dation of  the  suit,"  in  the  meaning  of  §2909  of  the 
Code,  as  that  it  can  only  be  denied  by  a  .plea  of  non 
est  faxstum.  The  receipt  does  not  of  itself  make  out 
the  plaintifiT's  case,  it  is  only  a  part  of  his  case,  a 
link  in  the  evidence.  But  the  parties  choose  to  adopt 
this  course,  and  there  can  be  no  objection  to  it,  even 
if  the  defendant  was  not  required  to  file  the  plea. 
But  the  warrant  having  specified  a  constable's  receipt 
ajB  the  ground  of  the  action,  and  under  the  Statute 
filed  the  receipt,  this  clearly  gave  notice  to  the  defen- 
dant what  the  cause  of  action  was,  what  transaction 
was  to  be  contested,  and  gave  notice,  correctly  and 
truly,  of  a  real  cause  of  action  in  the  opinion  of  the 
Court  below,  for  it  appears  that  the  plaintiff  recovered 
in  respect  of  this  cause  of  action;  but  upon  the  trial 
the  plaintiff  also  introduced  evidence  of  a  wholly  dif- 
ferent transaction,  occurring  more  than  a  year  after- 
wards, having  no  direct  connection  with  the  first,  and 
in  which  another  party  and  other  questions  are  involved, 
and  by  the  directions  given  in  the  charge,  the  jury 
gave  a  verdict  for  both  sums,  or  at  least  for  part  of 
both   sums. 

If  the  plaintiff  might  thus  go  into  proof  of  this 
last    transaction,    he    might    as    well    have    introduced 


42  NASHVILLE : 


Samuel  M.  Wright  v,  John  H.  Heesey. 


proof  of  a  dozen  different  causes  of  action,  and  thus, 
without  any  notice  to  the  defendant,  take  his  chances 
of  recovering  upon  any  or  all  of  them,  at  least  to 
the  extent  of  the  magistrate's  jurisdiction.  This,  we 
think,  would,  in  substance,  be  to  recover,  without  any 
warrant  at  all,  as  to  those  causes  not  in  any  way 
referred  to  in  the  warrant,  and  we  think  it  can  not 
be  done. 

For  this  the  judgment  is  reversed. 


Samuel  M.  Wright  t;.  John  H.  Hessey. 

1.  EviDEnCE.    Handufriting.    Compari&on*    WriUngs  not  in  the  cause.    Other 

writings,  than  the  instmment  sned  on,  cannot  be  introduced  in  evidence 
for  the  purpose  of  comparing  the  handwriting  by  the  jury  or  by  the 
witnesses. 

Cases  cited :  Clark  v.  Bhodes,  2  Heisk.,  206,  and  authorities  there  cited 
in  foot  note. 

2.  Abgttendo.    Same.     Where   the  writing   ia   illegible.    Where  the  writ- 

ing upon  which  the  suit  is  brought  is  illegible,  the  Court  say :  '* As  the 
original  is  illegible,  we  could  not  undertake  to  construe  the  paper,  al- 
though it  may  be  that  the  words  omitted  are  not  very  material.  It  is 
▼eiy  manifest,  however,  that  to  understand  the  meaning  of  the  paper, 
the  attending  circumstances  must  be  considered,  and  the  subsequent 
conduct  of  the  parties  may  also  tend  to  show  its  true  meaning,  as  they 
understood  it." 
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3.  Same.    Admistions.  Tlie  declarations  of  a  person,  who  has  parted  with 
.  his  interest  in  the  subject  matter  of  litigation,  aie  not  admissible  to 
disparage  the  rights  of  a  party  preyiously  acquired  in  good  faith. 

Case  cited :  Camahan  v.  Wood,  2  Swan,  500. 


FSOH   WILSON. 


Appeal  from  the  Qrcuit  Court.  W.  H.  William- 
son,  Judge. 

Jordan  and  James  F.  Stokes  for  Wright. 

B.  J.  Tarveb  for  Hessey. 

McFarland,   J.,   delivered  the  opinion    of   the  Court. 

Wright  began  this  action  of  trover  in  1867,  for  a 
jennet  and  colt.  He  claims  to  have  purchased  the 
animals  from  John  W.  Jenkins.  It  appears,  according 
to  the  plaintiff's  proof,  that  Jenkins  and  the  defendant 
Hessej  owned  jointly  a  jack  and  two  jennets,  one 
of  the  latter  being  at  the  time  a  colt;  that  they  took 
the  jack  and  the  old  jennet  to  the  State  of  'Texas, 
and  there,  in  the  year  1851  or  1852,  agreed  upon  a 
division — Hessey  to  have  the  jack,  and  Jenkins  the 
old  jennet  and  colt.  The  colt  at  the  time  was  at 
the  home   of  the   defendant,   in   this   State. 

It  was  insisted  for  the  plaintiff  that  the  proof 
showed  that  the  defendant,  who  was  returning  to  Ten- 
nessee, was,  as  a  part  of  the  contract,  to  take  the 
colt  to  Texas,  and  deliver  her  to  Jenkins  free  of 
charge,  the  next  fall,  or  if  he  did  not,  was  to  keep 
her  for    Jenkins  and    breed   her  to   a   jack.       The  de- 
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fendant^  not  having  taken  the  animal  to  Texas,  Jen- 
kins sold  her  to  the  present  plaintiff,  who  brought 
this  action  to  recover  from  Hessey  the  jennet,  and  colt 
raised   from  her. 

For  the  defendant  it  was  maintained  that  it  was  a 
part  of  the  contract  of  division,  or  a  contract  made 
about  that  time;  that  he,  the  defendant,  was  to  take 
the  colt  to  Jenkins,  in  Texas,  in  the  fall  of  1852, 
provided  he  moved  to  Texas  at  that  time,  if  not,  he 
was  to  pay  Jenkins  the  price  of  $100,  and  interest, 
and   the   animal   was   to   be   his. 

That  as  he  did  not  move  to  Texas  at  that  time, 
he  became  the  owner  of  the  animal  at  the  price  stated, 
before  the  plaintiff  made  his  purchase  from  Jenkins, 
and  that  he  had  paid  this  by  giving  Jenkins  a  credit 
for  the  amount  upon  a  note  he  held  upon  him.  In 
support  of  his  view  of  the  case,  the  defendant  read  a 
receipt  or  paper,  a  part  of  which  is  copied  into  the 
transcript,  the  Clerk  being  unable  to  decipher  it  all. 
The  part  transcribed  is  as  follows:  "This  is  to  certify 
that  I  have  bought  from  J.  H.  Hessey  one  jennet 
colt  for  one  hundred  dollars  ...  to  bring  it  with 
him  next  fall  .  .  .  when  he  moves,  if  not  he  is 
to  pay  me  back  with  interest.  February  14,  1852. 
John  W.   Jenkins." 

The  execution  of  this  paper  is  contested.  A 
number  of  other  papers  bearing  the  signature  of  Jen- 
kins, and  proved  to  be  genuine,  were  intrgduced  and 
read  by  the  defendant,  letters,  receipts  and  a  note. 
They  had   no   bearing   up  the  questions   involved   in  this 
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case,  except  to  prove  the  signature  of  Jenkins  to  the 
disputed  papers.  They  were  objected  to  by  the  plain- 
tiff, but  the  Court  overruled  the  objection,  and  ad- 
mitted the  evidence,  saying  "they  were  proper  evidence 
to  go  to  the  jury  to  enable  them  to  compare  the 
handwriting  with   the   paper   first   above-mentioned." 

Without  reviewing  the  authorities  referred  to  on  this 
question,  it  is  sufficient  to  say  that  it  has  been  settled 
against  the  rule  laid  down  by  the  Circuit  Judge,  by 
this  Court  in  at  least  two  recent  cases.  Clark  v. 
Rhodes,  2  Heisk:,  206,  and  an  unreported  case  at  last 
term. 

We  adhere  to  these  decisions,  and  hold  the  action 
of  the   Circuit  Judge   to   be   erroneous. 

The  second  question  we  notice  is,  whether  or  not 
declarations  or  admissions,  as  they  are  called,  made  by 
Jenkins  as  to  the  execution  of  this  disputed  paper,  or 
as  to  the  superior  title  of  the  defendants,  made  after 
the  sale  by  Jenkins  to  the  plantiff,  and  when  Jenkins 
did  not  have  possession  of  the  property,  were  admis- 
sible against  the  title  of  the  plaintiff.  This  proposition 
we  decide  in  the  negative.  It  is  a  general  rule  that 
the  declarations  of  a  person  who  has  parted  with  his 
interest  in  the  subject  matter  of  litigation  are  not  ad- 
missible to  disparage  the  right  of  a  party  previously 
acquired   in   good   faith.       2   Swan,   500. 

The  record  contains  proof  of  declarations  made  by 
Jenkins  in  regard  to  the  controverted  questions.  Some 
of  these,  at  least,  were  evidently  made  after  the  sale 
by    Jenkins    to    the    plaintiff.       The    objection   of    the 
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plaintiff  to  testimony  of  this  character  should  have 
been  sustained,   and  the   evidence  excluded. 

The  construction  given  by  the  Circuit  Judge  to 
the  receipt  or  paper  above  set  forth  was  conclusive  in 
fevor  of  the  defendant,  in  the  event  the  jury  found 
that  it  had  been  duly  signed  by  the  said  Jenkins. 
He  instructed  the  jury  that  if  they  were  satisfied  that 
Jenkins  executed  the  paper,  or  assented  to  it,  then,  if 
Hessey  did  not  move  to  Texas  and  take  the  jennet 
to  Jenkins  the  next  &11  after  the  date  of  the  paper, 
the  result  would  be  that  Hessey  became  from  that  time 
the  owner  of  the  jennet,  and  debtor  to  Jenkins  for 
$100,  the  price  specified  in  the  receipt.  As  the  trans- 
cript does  not  contain  a  full  copy  of  the  receipt,  and  as 
the  original  is  illegible,  we  could  not  undertake  to  con- 
strue the  paper,  although  it  may  be  that  the  words 
omitted  are  not  very  material. 

It  is  very  manifest,  however,  that  to  understand  the 
meaning  of  the  paper  the  attending  circumstances  must 
be  considered,  and  the  subsequent  conduct  of  the  parties 
may  also  tend  to  show  its  true  meaning,  as  they  under- 
stand it,  and  as  far  as  we  can  see  the  &cts  we  do  not 
differ  on  this  question  from  the  Judge  below. 

For  the  errors  indicated  the  judgment  will  be 
reversed. 
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k! 


Bell,  Habris   &   Co.  v.  Hannah   &   Owen. 

1.  PRiNCiPAii  AND  Aqent.    Eights  and  duties  of  Jaeton.    Where  the  con- 

signment is  made  generally,  without  any  specific  orders  as  to  the  time 
or  mode  of  sale,  and  the  factor  makes  adyanoes,  or  incurs  liabilities, 
on  the  footing  of  such  consignment,  then  the  l^al  presumption  is, 
that  the  factor  is  intended  to  be  clothed  with  the  ordinary  rights  of 
factors  to  sell,  in  the  exercise  of  a  sound  discretion,  at  such  time  and 
in  such  mode  as  the  usages  of  trade  and  his  general  duty  require,  and 
to  re-imburse  himself  for  his  advances  and  liabilities  out  of  the  pro- 
ceeds of  sale,  and  the  consignor  has  no  right,  by  any  subsequent 
orders  giyen  after  advances  have  been  made,  or  liabilities  incurred  by 
the  factor,  to  suspend  or  control  this  right  of  sale,  except  so  far  as 
respects  the  surplus  of  the  consignment,  not  necessary  for  the  re-im- 
bursement  of  such  advances  or  liabilities,  though  the  consignor  has 
not  refused  to  pay  or  secure  the  advances  made  by  the  consignee. 

Case  cited :  Brown  &  CJo.  v.  McGraw,  14  Pet.,  607-8. 

2.  Chabge  of  Goubt.    Exeqitiona  to.    Must  be  taken.     When,    Where  the 

charge  of  the  Court  is  not  as  full  as  desired,  the  parties  are  bound  to 
ask  for  such  additional  matter  as  is  desired,  otherwise  no  reversal  can 
be  had  upon  this  ground.  The  Court  say :  "  We  must  see  error  in 
what  was  charged,  something  calculated  to  mislead  the  jury,  before 
we  can  reverse." 


FROM   WILSON.       ^ 


Appeal   from  the    Circuit    Court.       B.    J.    Tarver, 
Special  Judge. 

Jordan    and    James    F.    Stokes    for    Bell,    Harris 
&  Co. 

A.  B.   Martin   for   Hannah   &  Owen. 
Freeman,    J.,    delivered    the    opinion    of    the    Court. 
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Plaintiff  sued  for  balance  of  account  claimed  to  be 
due  for  money  advanced  to  defendants^  amounting  to 
(1,523  61.  The  plaintiff  were  commission  merchants 
in  New  Orleans,  in  1867,  and  as  such  had  a  large 
consignment  of  tobacco  belonging  to  defendants  turned 
over  to  them  for  sale,  from  the  house  of  C.  S. 
Stewart  &  Co.,  in  said  city,  and  also  shipments  made 
to  them  from  Tennessee,  the  residence  of  defendants. 
The  advances  seem  to  have  been  made  from  the  2d 
of  May,  1867,  to  the  25th  of  June.  Defendants  denied 
the  indebtedness  by  general  pleas,  the  first  of  set-off, 
claiming  an  amount  due  them  over  and  above  the  amount 
claimed  by  plaintiff,  and  judgment  for  this  excess. 
The  second  is  in  the  nature  of  a  cross  action  for 
damages.  It  alleges,  in  substance,  that  the  plaintifis 
were  commission  merchants  in  New  Orleans;  that  de- 
fendants consigned  to  them  for  sale  upwards  of  one 
hundred  and  five  hogsheads  of  tobacco;  that  plaintifife 
were  bound  by  this  contract,  and  also  by  their  rela- 
tion as  agent  and  commission  merchants,  to  make  a 
judicious  sale,  to  secure  the  highest  market  price,  and 
to  use  the  highest  diligence  in  the  cure,  disposition, 
and  sale  of  the  tobacco,  which  contract,  whether  ex- 
pressed or  implied,  they  have  not  •  performed,  but  failed 
to  sell  for  the  highest  price,  and  by  negligence  and 
inattention  to  their  duties  as  agents  and  merchants, 
and  failure  to  make  a  judicious  sale,  the  defendants 
were  damaged  $5,000,  whereupon  they  pray  judgment, 
etc. 

On    these    pleas    issues   were   taken,   and    trial    had, 
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which  resulted  in  a  verdict  for  plainti&  for  the  amount 
of  their  account,  but  also  a  finding  for  the  defendants 
by  way  of  damages  for  a  larger  amount,  and  judg- 
ment for  the  excess  in  their  &vor,  from  which  judg- 
ment  the  plaintiff  appealed  to   this   Court. 

We  think  the  last  plea  above  referred  to  presents 
the  issue  that  the  plaintifis  were  by  their  contract, 
and  as  commission  merchants,  under  which  they  re- 
ceived the  tobacco,  and  also  by  reason  of  the  &ct  that 
they  were  agents  of  the  defendants,  bound  to  sell  the 
tobacco  for  the  best  price,  and  to  use  proper  dilligence 
in  effecting  a  sale,  and  taking  the  whole  plea  together, 
that  an  express  contract  is  alleged,  as  well  as  the  im- 
plied one  arising  out  of  the  relation  of  the  parties, 
by  the  breach  of  which  contract,  the  defendants  were 
damaged.  The  plea  is  not  as  clear  and  specific  as  it 
might  have  been,  perhaps  is  liable  to  the  objection  of 
duplicity  in  presenting  an  express,  as  well  as  an  im- 
plied contract,  as  the  bases  of  recovery,  but  no  objec- 
tion having  been  taken  to  it  in  the  Court  below,  none 
can  be  taken  here.  Numerous  objections  are  taken  to 
the  charge  of  the  Special  Judge  who  tried  the  case, 
some  of  which  we  deem  it  proper  to  notice,  others 
not. 

It  is  said  that  the  charge  is  too  long,  not  clearly 
expressed,  has  much  repetition,  etc.,  in  it,  and  was 
calculated  to  mislead  the  jury,  and  did  not  giv^  a  full 
statement  of  the  law  on  the  questions. 

We    need    but    say,    that,    on    examination^    of    the 

charge,   we  do  not   find    these  criticisms,  in  our   judgr 
4— vol.  3. 
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menty  sustained^  at  any  rate,  to  the  extent  urged  by 
counsel.  While  there  may  be,  in  some  few  matt€rs, 
some  verbal  inaccuracy  of  statement,  and  not  as  clearly 
stated  as  might  be,  yet,  in  the  main,  the  charge  is 
correct  in  principle.  If  it  was  not  as  full  as  desired, 
on  long  settled  principles,  the  plaintiSs  were  bound  to 
ask  for  such  additional  matter  as  was  desired.  Fail- 
ing to  do  this,  they  can  not  ask  a  reversal  on  this 
ground.  We  must  see  error  in  what  was  charged, 
something  calculated  to  mislead  the  jury,  before  we  can 
reverse.  It  is  objected,  that  the  Court  told  the  jury 
that  a  commission  merchant  is  bound  to  the  utmost 
good  faith  "  towards  his  principal  in  the  transaction  of 
his  business."  This  is  certainly  correct,  and  any  breach 
of  good  faith,  from  which  an  injury  should  arise,  would 
subject  him   to   liability   for   damage  thus  sustained. 

Without,  however,  noticing  minor  objections  made 
to  the  charge,  we  come  to  the  question  presenting  the 
real  difficulty  in  the  case.  His  Honor,  after  instruct- 
ing the  jury  as  to  the  effect  of  a  special  contract  be- 
tween the  parties,  proceeds  to  give  the  rules  of  law 
applicable  to  a  different  state  of  facts,  on  the  assump- 
tion that  no  special  contract  existed.  He  says,  "It  is 
alleged  by  plaintiffi  that  they  made  advances  for  de- 
fendants, and  made  sales  of  the  tobacco  to  cover  those 
advances.  You  will  look  to  the  proof,  and  from  it 
determine  whether  they  did  make  them  or  not."  In 
the  event  that  no  special  contract  was  found  in  rela- 
tion to  the  advances,  he  instructs  the  jury  "that  the 
plaintiffs  would  have  the  right   to  sell  so  much  of  the 
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tobacco  of  defendant  as  would  cover  the  advances. 
But  they  could  not  make  such  a  sale  below  the  mar- 
ket price.  They  would  not  be  justified  in  making  a 
sale  below  the  market  price^  or  forced  sale,  unless  the 
defendants  had  refused  to  pay  or  secure  the  advances 
or  acceptances  on  demand  made,  and  unless  the  plain- 
tiff had  carefully  sought  to  protect  the  defendants'  in- 
terest in  the  time  and  manner  of  the  sale.''  It  is 
proper  to  say,  that  it  was  attempted  to  be  shown  by 
the  plaintiffs  that  they  sold  at  an  unseasonable  time 
to  reimburse  advances  made  and  bills  drawn  on  the 
tobacco. 

We  need  not  decide  how  the  fact  was,  it  is  suffi- 
cient that  the  question  was  one  submitted  to  the  jury 
on  the  evidence  before  them.  It  was  also  cojitended 
by  the  plaintiffs  that  they  had  no  special  contract  to 
hold  the  tobacco,  or  instructions  to  that  effect.  The 
question  is,  was  the  above  charge  of  his  Honor,  the 
law,   in   view  of    the  above   issues  between   the  parties. 

While  the  commission  merchant  would  be  bound, 
by  reason  of  his  position,  to  sell  the  property  con- 
signed to  him,  at  highest  market  price  which  he  could 
obtain,  by  the  exercise  of  reasonable  diligence,  and  such 
activity  andaddll  as  properly  belong  to  one  assuming 
the  character  liif  such  factor  in  such  a  market  as  he 
had  undertakc4i^  make  the  sale  in,  whether  he  sold 
to  repay  advaogicaents,  or  sold  simply  in  pursuance  of 
his  agencyy'>i|iiidrifeould  be  responsible  for  failure  to  do 
this  to  the '  extent  of  the  damages  resulting.  Still,  the 
question   is,   as  to  the  correctness  of  the  other  qualifi- 
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cation  stated^  in  case  of  sale  to  meet  advances,  that  is, 
he  could  not  make  a  forced  sale,  unless  the  defendant 
had  refused  to  pay  or  secure  the  advances  or  acceptances 
on  demand  made. 

The  rules  governing  the  relation  of  &ctor  and  his 
principal  are  thus  laid  down  by  Judge  Story,  in  deliver- 
ing the  opinion  of  the'  Supreme  Court  of  the  United 
States  in  the  case  of  Brown  &  Go.  v.  McGraw,  14  Pet., 
607,  Curt.  Ed.  He  says:  '^Whenever  a  consignment  is 
made  to  a  factor  for  sale,  the  consignor  has  a  right, 
generally,  to  control  the  sale  thereof,  according  to  his 
own  pleasure,  from  time  to  .time,  if  no  advances  have 
been  made  or  liabilities  incurred  on  account  thereof,  and 
the  factor  is  bound  to  obey  his  orders.  This  arises  from 
the  ordinary  relation  of  principal  and  agent.  If,  how- 
ever, the  &ctor  makes  advances,  or  incurs  liabilities  on 
account  of  the  consignment,  by  which  he  acquires  a 
special  property  therein,  then  the  &ctor  has  a  right  to 
sell  so  much  of  the  consignment  as  may  be  necessary  to 
re-imburse  such  advances,  or  meet  such  liabilities,  unle^ 
there  is  some  existing  agreement  between  himself  and 
the  consignor,  which  contsols  or  varies  the  right.  Thus, 
for  example,  if  contemporaneous  with  the  consignment, 
and  advances  or  liabilities  incurred,  thase  are  orders 
given  by  the  consignor,  which  are  assented  to  by  the 
&ctor,  that  the  goods  shall  not  be  s»M  until  a  fixed 
time,  in  such  case  the  consignment  i»r  s^resumed  to  be 
recSei ved  by  the  factor  subject  to  sudi  [cinlfirS;^ '  and  he 
is  not  at  liberty  to  sell  the  goods  to  re-imburse  his 
advances,    or    liabilities,    until    that    time    has    elapsed* 
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The  same  rule  will  apply  to  orders  not  to  sell  beloiir 
a  fixed  price^  unless,  indeed^  the  consignor  shall,  after 
due  notice  and  request,  refuse  to  provide  any  other 
means  to  re-imburse  the  factors,  and  in  no  case  will 
the  factor  be  at  liberty  to  sell  the  consignment  con- 
trary to  the  orders  of  the  consignor,  although  he  has 
made  advances,  or  incurred  liabilities  thereon,  if  the 
consignor  stands  ready,  and  offers  to  re-imburse  and 
discharge  such   advances  and   liabilities/' 

It  will  be  seen  from  the  above  statement  of  the 
rights  of  the  parties,  that  his  Honor,  the  Circuit  Judge, 
was  applying  the  rules  of  law  in  cases  of  a  factor 
acting  under  instructions  or  limitations  by  a  contract^ 
as  to  the  price  for  which  the  consignment  is  to  be  * 
sold,  or  the  time  at  which  the  factor  might  sell,  to 
the  other  kind  of  case,  when  no  contract  exists,  nor 
limitations  upon  his  general  powers. 

The  law  as  to  this  latter  case  is  thus  laid  down 
by  Mr.  Story  in  the  above  case,  p.  608.  On  the 
other  hand,  where  the  consignment  is  made  generally, 
without  any  specific  orders  as  to  the  time  or  mode  of 
sale,  and  the  &ctor  makes  advances,  or  incurs  liabili- 
ties on  the  footing  of  such  consignment,  then  the  legal 
presumption  is,  that  the  factor  is  intended  to  be  clothed 
with  the  ordinary  rights  of  factors  to  sell  in  the 
exercise  of  a  sound  discretion,  at  such  time  and  in  such 
mode  as  the  usages  of  trade  and  his  general  duty  re- 
quire, and  to  re-imburse  himself  for  his  advances  and 
liabilities  out  of  the  proceeds  of  sale;  and  the  con- 
signor   has  no   right,   by  any  subsequent    orders    given 
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after  advances  have  been  made;  or  liabilities  incurred 
by  the  factor,  to  suspend  or  control  this  right  of  sale, 
except  so  far  as  respects  the  surplus  of  the  consign- 
ment, not  necessary  for  the  re-imbursement  of  such  ad- 
vances  or   liabilities." 

We  have  thus  given,  in  these  extracts,  what  we  con- 
sider the  sound  rules  of  this  question,  from  which  it 
is  obvious  the  Circuit  Judge  erred  in  his  instructions 
on  this  branch  of  the  case.  The  error  is  not  one  on 
a  mere  abstract  question,  not  raised  by  the  issues  pre- 
sented on  the  testimony  before  the  jury,  and  being 
calculated  to  mislead  the  jury,  compels  a  reversal  of 
this  case.  As  the  case  must  go  back  for  a  new  trial, 
it  is  proper  to  notice  an  error  in  refusing  to  admit 
testimony  offered  to  be  presented  by  the  defendants. 
They  offered  to  prove  that  Bell,  Harris  &  Co.  agreed 
to  meet  their  bills,  then  maturing,  drawn  on  Stewart 
&  Co.,  without  selling  the  tobacco  for  said  purpose, 
and  that  the  tobacco  was  transferred  from  Stewart  & 
Co.  in  accordance  with  this  agreement.  This  testi- 
mony should  have  been  admitted,  as  it  tended  to  show, 
in  connection  with  the  other  proof,  that  plaintiffs  had 
violated  their  special  agreement  by  a  sale  on  a  depressed 
market,   to   the   injury   of  defendants. 

Without  discussion  of  other  questions  raised,  the 
result  is,  the  case  must  be  reversed,  and  remanded  for 
another  trial. 
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Melville  Williams   t?.  Ensley  Williams,  et  al. 

1.  Will.    Oofutrudum.   Code^  H2008-9.    A  devise  of  land  to  the  teetator's 

grandson  during  life,  and  then  to  the  heirs  of  his  body  by  a  legal 
marriage,  and,  in  the  event  of  his  death  without  such  heirs,  to  the 
testator's  residuary  legatee,  gives  the  grandson  an  estate  for  life,  with 
a  contingent  remainder  in  fee,  under  the  Code,  §2008,  to  such  persons 
as,  at  his  death,  might  answer  the  description  of  heirs  of  his  body, 
and,  if  he  left  no  heirs  of  his  body  then  living,  in  fee,  by  way  of  ex- 
ecutory devise,  under  the  Code,  J2009,  to  the  residuary  legatee,  and  a 
conveyance  by  the  residuary  legatee  of  this  interest  t(^the  grandson, 
would  vest  the  latter  with  the  fee  subject  to  the  contingent  remainder 
in  fee  to  the  heirs  of  his  body  living  at  his  death. 

2.  Sale  of  Property  of  Persoxs  under  Disability.    Property  thus 

held  may  be  sold,  under  the  provisions  of  the  Code,  by  decree  of  this 
Court,  upon  proper  application,  if  manifestly  for  the  interest  of  the 
infant  heirs  of  the  body  of  the  grandson  living  at  the  time,  the  grand- 
son being  a  party  and  consenting ;  and  such  sale  is  manifestly  for 
their  interest  where  they  are  entirely  dependent  upon  the  income  of 
the  father  for  their  support,  maintenance,  and  education,  and  the  in- 
come of  the  property  is  scarcely  sufficient  to  pay  taxes  and  repairr, 
and  the  father  has  no  means  to  improve  the  property. 

Case  cited :  Melville  Williams  r.  Ensley  Williams,  MS@.,  Jackson,  April 
Term,  1873.  See  Cooper's  Tenn.  Chancery  Reports,  Vol.  1,  pages  298 
and  306. 

Code  cited :  ??2008-9,  3326-7,  and  3337. 

Statutes  cited :  Act  of  1851. 


FROM   DAVIDSON. 


Appeal    from  the   Chancery  Court.      W.  F.  Cooper, 
Chancellor. 
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A.   G.   Merritt  for  Melville  Williams,  et  al. 
W.  D.   Covington  for  Ensley  Williams,  et  al. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  1866,  Enoch  Ensley  died  in  Davidson  County, 
Tenn.,  having  made  his  will,  which  was  duly  proven 
and  recorded  in  the  County  Court  of  said  County. 
By  the  second  clause  in  his  will  testator  devised  as 
follows : 

"I  will  and  devise  to  my  grandson,  Melville 
Williams,  during  his  life,  and  then  to  the  heirs  of  his 
body  by  a  legal  marriage,  and  in  the  event  of  his 
death  without  such  heirs,  then  to  my  residuary  legatee 
and  his  heirs,  fifty  thousand  dollars  worth  of  property, 
to  be  selected  and  valued  out  of  my  estate  by  three 
respectable  and  disinterested  citizens,  to  be  appointed 
by  the  Chairman  or  Judge  of  the  County  Court  of 
this  County,  and  approved  by  Enoch  Ensley,  Jr.,*'  etc. 
The  selection  of  the  $50,000  worth  of  property  has 
been  made  and  approved  by  Enoch  Ensley,  Jr.,  who 
is  the  residuary  legatee  named  in  the  will,  and  who 
has  released  and  conveyed  to  Melville  Williams  all  his 
interest  undex  the  will.  Melville  Williams  has  been 
legally  married,  and  now  has  two  children,  Ensley 
Williams  and  Annie  Payne  Williams,  for  whom  Wm. 
H.  Timmons  has  been  appointed  special  guardian  by 
the  County  Court  of  Maury  County,  in  which  county 
they  reside.  The  bill  is  filed  in  the  Chancery  Court 
of  Davidson  County,  in  which  county  the    real    estate 
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SO  selected  and  set  apart  to  Melville  Williams,  under 
the  will  of  Enoch  Ensley,  is  situated.  Melville 
Williams,  and  his  two  children,  Ensley  Williams  and 
Annie  Payne  Williams,  are  regularly  before  the  Court 
as  parties,  the  minor  parties  represented  by  guardian 
ad   litem. 

The  object  of  the  bill  is,  first,  to  have  a  construc- 
tion of  the  clause  of  Enoch  Ensley^s  will,  already 
quoted;  and,  second,  if  it  shall  be  held  that  Melville 
Williams  is  only  entitled  to  a  life  estate  in  the  prop- 
erty, then,  that  the  property  be  sold  for  re-investment 
of  the  proceeds,  upon  the  allegation,  that  on  account  of 
the  character  and  '  condition  of  the  estate,  and  the  in- 
ability of  Melville  Williams,  or  his  two  children,  to 
repair  or  improve  the  pro[)erty,  and  of  the  necessity 
for  raising  means  for  the  support  and  education  of 
the  minors,  it  will  be  manifestly  for  the  advantage  of 
all  interested  in  the  property,  that  it  be  sold  for  re- 
investment of  the  proceeds. 

The  cause  was  heard  by  Chancellor  Cooper  upon 
bill  and  amended  bill,  answers,  exhibits,  report  of  the 
Clerk  and  Master,  and  proof,  when  he  held  that  Mel- 
ville Wiliams  was  only  entitled  to  a  life-estate  in  the 
property,  and  that  it  was  manifestly  to  the  interest 
and  advantage  of  all  the  parties  in  interest,  that  all  of 
the  property  described  in  the  pleadings  should  be  sold 
for  re-investment,  except  lots  Nos.  1,  2  and  3,  and  ^as 
to  them,  the  proof  not  being  satisfactory,  leave  was 
given,  if  the  parties  so  efected,  to  take  additional 
proof.      It  was  also  held  and    decreed,  that  the    heirs 
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of  Melville  Williams  would  be  entitled  to  the  said 
real  estate  upon  the  death  of  Melville  Williams,  with 
heirs  of  his  body  by,  a  legal  marriage,  and  that 
Enoch  Ensley,  Jr.,  has  conveyed  to  Melville  Williams 
all  the  interest  he  had  in  and  to  said  real  estate,  by 
virtue  of  the  limitation  over  in  the  second  clause  of 
the   will   of  Enoch   Ensley,   deceased. 

From  this  decree  the  two  children  of  Melville 
Williams,  by  their  guardian  ad  Ulan,  have  appealed  to 
this   Court. 

1.  So  much  of  the  second  clause  in  Enoch  Ensley's 
will  as  calls  for  our  construction,  is  as  follows :  "  I  will 
and  devise  to  my  grandson,  Melville  Williams,  during 
his  life,  and  then  to  the  heirs  of  his  body  by  a  legal 
marriage,  and  in  the  event  of  his  death  without 
such  heirs,  then  to  my  residuary  legatee,  and  his 
heirs,**   etc. 

It  is  not  necessary  to  determine  whether  the  lan- 
guage of  this  devise  constitutes  a  valid  executory  de- 
vise to  the  residuary  legatee  named  in  the  will,  or 
whether,  under  the  law,  as  it  stood  previous  to  the 
Act  of  1851,  carried  into  the  Code  as  §2008,  the  lan- 
guage would  have  given  to  the  tenant  for  life  an 
estate  in  fee  simple,  under  the  rule  in  Shelly's  case. 
In  either  view,  since  the  Act  of  1851,  Melville 
Williams  would  only  take  a  life  estate,  and  at  his 
death  his  heirs,  or  the  heirs  of  his  body,  would  take 
as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them.  The  contingent  remainder,  thus  vested  in  the 
heirs   of  the   body  of  Melville  Williams,  would   go  over 
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to  Enoch  Ensley,  Jr.,  the  residuary  legatee,  in  the 
event  of  the  death  of  Melville  Williams,  without  such 
heirs  living  at  his  death,  under  the  Act  of  1851, 
Code,  §2009.  But  Enoch  Ensley,  Jr.,  having  con- 
veyed his  entire  interest  in  the  property  to  Melville 
Williams,  the  effect  is  to  vest  the  fee  in  Melville 
Williams,  subject  to  a  contingent  remainder,  in  fee,  in 
the  heirs   of  his   body   living   at  his   death. 

This  question  was  before  this  Court  at  its  April 
Term,  1873,  at  Jackson,  in  the  case  of  Melville  Williams 
V.  Ensley  Williams,  et  aJ.,  in  which  the  same  construc- 
tion was  placed  upon  ^he  second  clause  of  Enoch 
Ensley's  will,  which  we  now  place  upon  it.  Chancellor 
Cooper  has  arrived  at  the  same  conclusion,  and  we 
affirm   his   decree   as   to   this   question. 

2.  The  next  question  is,  whether,  upon  the  plead- 
ings and  proof  in  the  cause,  there  was  any  error  in 
the  decree  of  the  Chancellor  as  to  a  sale  of  the  prop- 
erty? The  proceeding  in  this  case  is  had  under  the 
chapter  of  the  Code,  providing  for  the  sale  of  property  of 
persons  under  disability.  Melville  Williams,  in  whom 
is  vested  the  fee,  subject  to  the  contingent  remainder 
of  the  heirs  of  his  body,  at  his  death,  together  with 
his  two  children,  who  are  minors  of  tender  years,  are 
parties,  and  are  the  only  persons  in  being  interested  in  the 
property.  The  minors  are  regularly  represented  by  special 
guardian  and  by  guardian  ad  litem.  All  the  requirements 
of  the  Code,  to  give  the  Court  jurisdiction,  so  far  as  the 
pleadings  arc  concerned,  have  been  complied  with. 
The  real   estate  sought  to   be  sold   is  situated   in   David- 
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son  County,  so  that  the  Chancery  Court  had  jurisdic- 
tion of  the  subject  matter.  By  §3326,  the  petition 
or  bill  may  be  filed  where  the  property,  real  or  per- 
sonal, sought  to  be  disposed  of,  is  situated,  or  where 
the  person  laboring  under  disability  at  the  time,  resides, 
at   the   option  of  the   party   commencing  the  action. 

It  is  provided  by  §3327,  "that  the  jurisdiction  may 
be  exercised  as  to  any  kind  of  property,  and  whether 
the  interest,  or  the  estate  of  the  party  under  disability, 
or  any  of  the  parties  litigant,  is  in  possession,  reversion, 
or  remainder,  or  subject  to  any  limitation,  restriction, 
or  contingency  whatever.''  As  broad  as  this  language 
is,  it  is  further  extended  by  §3337,  which  provides,  that 
"property  so  limited  that  persons  not  in  being  may 
have  an  estate  or  interest  therein,  may  -  also  be  sold 
under  the  provisions  of  this  chapter,  if  all  those  in- 
terested therein  in  being  are  before  the  Court,  and  it  is 
satisfactorily  shown  to  be  necessary,  or  manifestly  for 
the  interest  of  such  persons  then  in  being,  having  a 
common  interest  with  those  who  may  come  into 
being." 

Without  considering  the  question,  whether  the 
Chancery  Court  does  not  possess  the  inherent  jurisdiction 
to  decree  a  sale  of  property  situated  as  the  present 
property  is,  it  is  sufficient  for  the  case  be&re  us,  that 
all  the  parties  in  being  having  an  interest,  either 
absolute  or  contingent,  are  before  the  Court,  s^nd  that 
the  heirs  of  the  body  of  Melville  Williams  already  in 
being  have  a  common  interest  with  such  as  may  here- 
after come  into  being.     So  far  as  the  jurisdiction  of  the 
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Court  is  concerned,  it  exists  by  express  statutory  provi- 
sion. 

3.  The  remaining  question  is,  whether  the  proof  in  the 
cause  is  so  full,  ample  and  satisfactory  as  to  leave  no 
reasonable  doubt  on  the  mind  of  the  Court  as  to  the 
necessity  of  a  sale  for  the  support,  education  and  main- 
tenance of  the  minors,  or  that  it  is  manifestly  for  there 
interest  that  a  sale  should  be  made.  The  proof  is  full 
and  satisfactory  as  to  the  condition  of  the  improved 
and  unimproved  portions  of  the  property  being  such  that 
its  rents  are  insufficient  to  make  necessary  repairs,  and 
to  pay  the  accruing  taxes.  It  is  manifest  that  its 
condition  will  continue  to  grow  worse,  if  it  is  allowed 
to  remain  as  at  present.  It  is  fully  proven  that  the 
tenant  for  life  has  no  other  means  than  those  derived 
from  this  property,  and  hence,  that  he  is  wholly  un- 
able to  have  the  unimproved  property  improved,  or  to 
have  the  improved  portion  so  repaired  as  to  yield  fair 
rents.  It  is,  further,  fully  proved,  that  the  minors, 
who  have  the  contingent  remainder,  are  of  very  tender 
years,  and  that  they  have  no  other  means  besides  their 
interest  in  this  property,  and  they  are  utterly  dependant 
upon  the  tenant  for  life  for  reasonable  support,  main- 
tenance and  education.  Upon  these  &ct8,  satisfactorily 
proved,  in  pursuance  of  the  Statute,  the  Chancellof  was 
of  opinion,  that  it  is  manifestly  for  the  interest  of  the 
minors,  and  necessary  for  their  proper  support,  main- 
tenance and  education,  that  all  of  the  property  men- 
tioned in  the  pleadings,  except  lots  1,  2  and  3,  should 
be  sold,  and  1^  so  decreed. 


G2  NASHVILLE : 


C.  F.  Gray,  Guardian,  etc.,  v.  Joseph  Barnard,  el  aL 

We   are  of  opinion   that   the   proof  fully  sustains  the 
opinion   and   the   decree   of  the   Chancellor. 

The  decree  of  the  Chancellor  is  affirmed,  and  the 
cause  remanded  for  further  proceedings  in  the  execution 
of  the  decree.  The  costs  of  this  Court  will  be  paid 
by   Melville   Williams. 


C.  F.  Gray,  Guardian,  etc.,  v.  Joseph  Barnard,  et  aL 

1.  Jurisdiction.  Scde  of  property  of  peraons  under  dimbiliiy.  Land  was 
conveyed  to  a  trustee  in  trust  for  the  grantor's  wife,  and,  at  her  death 
in  the  event  which  has  happened,  for  his*  own  use  during  life,  and  at 
his  death  for  the  use  of  such  child  or  children,  or  the  children  of  such 
child  or  children  as  may  be  then  living ;  the  wife  died,  leaving  the 
grantor  surviving,  and  one  daughter,  who  has  married  and  has  one 
child.  Upon  application,  under  the  provision  of  the  Code,  for  the 
sale  of  this  land,  and  re-investment  of  the  proceeds  for  the  benefit  of 
the  daugliter  and  child,  the  grantor  being  a  party,  and  consenting,  the 
Court,  upon  demurrer  of  infant  by  guardian  ad  lilem, 

Heldy  That  it  had  jurisdiction  to  order  the  sale. 

See  Cooper's  Tennessee  Chancery  Reports,  pages  298  and  306. 


FROM  DAVIDSON. 


Appeal  from   the    Chancery  Court.     W.  F.  Cooper, 
Chancellor. 
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Demoss    &    Malone   "for    Gray. 

Edward    H.   East  for  Barnard   et  aL  ' 

XiCHOLSON,  C.  J.,  delivered   the   opinion  of  the    Court. 

This  is  an  application  to  the  Chancery  Court  at 
Nashville,  for  the  sale,  for  re-investment  of  the  proceeds, 
of  a  lot  situated  at  the  comer  of  Church  and  Spruce 
streets,  in  the  City  of  Nashville.  The  proceeding  is 
under  the  chapter  of  the  Code,  which  provides  for  the 
sale   of  the   property   of  jjersons   under  disability. 

Thfe  lot  was  conveyed  by  Joseph  Barnard,  in 
November,  1850,  to  Wm.  H.  Sipith,  in  trust,  for  "the 
sole  and  separate  use  and  beneiit  of  Susan  Barnard, 
wife  of  Joseph  Barnard,  with  power,  on  her  part,  to 
dispose  of  the  same  by  deed  or  will,  and  in  the  event 
of  her  dying  without  having  made  such  disposition, 
then,  at  the  death  of  Joseph  Barnard,  to  such  child 
or  children,  or  the  child  or  children  of  such  child  or 
children,   as   may   be   then   living."        ^ 

Susan  Barnard  died  several  years  since,  without 
having  disposed  of  the  lot,  leaving  surviving,  Joseph 
Barnard,  her  husband,  and  one  child,  Mattie  Gray.  The 
daughter  intermarried  with  complainant,  and  George 
H.  Gray,  an  infant  of  tender  years,  is  the  sole  issue  of 
the  marriage.  These  are  all  the  parties  in  being  who 
have  an  interest  in  the  property,  including  such  as 
have  a  common  interest  with  those  who  may  come 
into  being,  and  they  are  all  regularly  before  the 
Court. 
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Upon  the  hearing  of  the  cause  upon  bill,  amended 
bill,  demurrer,  answer,  exhibits  and  proof.  Chancellor 
Cooper  held,  in  an  able  and  elaborate  opinion,  that  the 
Chancery  Court  had  jurisdiction  of  the  case,  and  that 
the  proof  Was  sufficient  to  entitle  the  parties  to  the 
relief  prayed   for,   and  he  decreed  accordingly. 

The  cause  is  in  this  Court  by  writ  of  error.  All 
the  questions  of  law  arising  in  this  case  were  deter- 
mined by  this  Court  at  the  present  Term,  in  the  case 
of  Enaley  Williams  v.  WilUama,  et  al.,  in  accordance  with 
the  holding  of  the   Chancellor  in  the  present  case. 

Upon  examination  of  the  proof,  we  are  satisfied, 
that  it  is  of  the  character  required  by  the  Statute  to 
authorize  a  sale  for   re-investment  of  the  proceeds. 

The  decree  is,  therefore,  affirmed,  and  the  cause 
remanded  for  further  proceedings  in  execution  of  the 
decree.  The  costs  of  this  Court  will  be  paid  by 
Joseph   Barnard  and  his  surety. 
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J.  W.  Wii^oN  &  Co.  V.  Geo.  W.  Shields. 

Tj^EAjyssQ  AND  Pbacttce.  Chancery  aale.  Opening  the  biddings,  A 
Chancery  sale  is  a  mere  offer  to  purchase,  and  not  complete  as  a 
sale  until  confirmed  by  the  Court,  and  a  mere  advance  bid,  if  large 
enough  in  amount,  is  sufficient  to  open  the  biddings.  It  is  not  im- 
portant that  the  party  making  the  advanced  bid  is  not  a  party  to 
the  cause. 

Cases  cited:     Wm.  L.  Click  v,  Caroline  Burris,  et  a&.,  6  Heisk.,  539; 

John  Parsons,  v,  G.  B.  ,  decided  at  the  April  Term,  1873,  at 

Jackson. 


FROM  DAVIDSON. 


Appeal    from    the    Chancery    Court.      Edward    H. 
East,  Chancellor. 

No   brief  appears   for   J,  W.  Wilson  &  Co. 

Bice  &  Thompson  and  Brown  &  Read  for  Shields. 

McFarland,   J.,    delivered  the   opinion   of   the    Court. 

Upon    the    subject  of    opening     the     biddings,    this 

Court    has,     in    two     unreported     cases,    adopted     the 

English  rule   (overruling    or  modifying    previous  cases), 

and    holding    that  a    Chancery  sale  is  a  mere  offer   to 

purchase,   and    not  complete  as  a  sale    until    confirmed 

by   the  Court,   and    that  a  mere  advance  bid,   if   large 

enough    in  amount,    is  sufficient  to  open  the    biddings. 

The  cases  are:     Wnu    L.    Click   v.    Varoline   Burris, 
6— vol-  3. 
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et  ala.y  6   Heisk.^   539^  decided  at  the  Septembei;  Term^ 

1871,  at  Knoxville,  and  John  Parsons  v.  G,  B.  , 

decided  at  the  April  Term,   1873,   at  Jackson. 

Under  this  rule,  the  biddings  in  the  present  case 
should  be  opened,  and  kept  open  until  the  cl6se  of  the 
Term,  beginning  at  the  advanced  bid,  the  parties  to 
have  due  notice,  and  also  public  notice  given.  It  is 
not  important  that  the  party  making  the  advanced  bid 
is  not  a  party  to  the   cause. 


Jno.  T.  Scjoby,  Administrator  of  W.  Branch,  Deceased, 

V.  W.  Woods,  et  ah. 

PaiNCiPAii  AND  Agent.  lAabilUy  of  Agent  Where  an  agent  takes 
charge  of  personal  property,  with  the  understanding  that  he  is  to  dis- 
pose of  it  as  best  he  can,  and  he  sells  some  of  it  for  cash,  and  for 
other  distinct  articles  he  takes  notes,  which  his  principal  refuse  to 
receive,  the  agent  will  be  liable  to  the  principal  for  the  value  of  the 
property,  if  the  agent  assumes  control  over  the  notes,  and  makes  no 
effort  for  many  years  to  show  that  they  are  the  property  of  his  princi- 
pal,  and  his  representatives  are  unable  to  account  for  the  notes,  the 
Court  say :  ''  We  may  fairly  assume  that  Branch  had  acquiesced  in 
the  refusal  of  Hamblin  to  receive  the  notes,  had  gone  on  in  the  effort 
to  collect  them  for  his  re-imbursement,  and  thereby  made  himself 
responsible  for  the  money  to  his  principal.'' 


FROM  WID90N. 


Appeal  from  the  Chancery  Court.     Chas.  G.  Smith, 
Chancellor. 
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No  brief  appears  for  Jno.   T.  Scoby. 

Andrew  B.  Martin  and  B.  J.  Turner  for  Wm. 
D.  Hamblin^  one  of  the    defendants. 

Freeman,   J.,  delivered  the  opinion  of  the  Court, 

The  only  question  in  this  case  is,  whether  the  estate 
of  Branch  is  liable  for  the  value  of  the  mules  taken 
South  by  Branch,  about  the  24th  of  December,  1860,  to 
be  sold  for  Hamblin. 

We  think  the  proof  shows  satis&ctorily  that  Branch 
took  charge  of  three  mules,  as  is  claimed,  and  was  to 
sell  them  on  the  best  terms  he  could,  and  to  receive 
f  10  each  for  selling  them,  Hamblin  paying  all  expenses. 
One  mule  was  sold  for  cash,  and  the  money  accounted 
for,  and  expenses  settled.  The  other  two  mules  were 
sold  on  a  credit,  one  for  $130,  the  other  for  J165.  The 
contest  now  is,  as  to  these  last  mentioned  mules. 

The  proof  shows,  that  Branch,  when  he  came  back 
in  February,  1861,  saw  Hamblin  and  offered  him  the 
notes,  which  he  refused  to  accept.  It  further  shows 
that  (since  the  war,  probably,  at  any  rate,  the  fact  is 
that  way)  the  notes  were  in  the  South  for  collection, 
sent  there,  as  we  assume,  by  Branch.  It  is  not  shown 
whether  the  notes  were  taken  payable  to  Branch  or  to 
Hamblin. 

The  Chancellor  held,  that  Hamblin  was  entitled  to  a 
decree  for  the  price  of  the  mules  sokl  by  Branch,  and 
that  Branch,  or  his  administrator,  should  have  the  notes 
for  his  re-imbursement. 
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While,  as  a  matter  of  strict  law  on  the  above  facts, 
it  might  be  difficult  to  sustain  this  view  of  the  legal 
rights  of  the  parties,  yet,  we  think,  in  view  of  the  other 
fects,  that  after  the  refusal  of  the  notes.  Branch  had 
sent  them  South  for  collection,  assuming  the  control 
over  them,  and  no  eSbrt  is  shown  to  insist  on  their 
being  Hamblin^s  for  so  many  years,  and  the  failure  of 
the  administrator  to  be  able  to  hand  the  notes  over  to 
Hamblin,  that  we  may  fairly  assume  that  Branch  had 
acquiesced  in  the  refusal  of  Hamblin  to  receive  the 
notes,  had  gone  on  in  the  effort  to  collect  them  for 
his  rc-imbursement,  and  thereby  made  himself  respon- 
sible for  the  money  to  his  principal.  Such  is  the  fair 
inference  from  his  conduct,  and  on  this  ground  we 
think  the  Chancellor's  decree  ought  to  be  affirmed  In 
any  aspect  of  the  case,  Branch  was  bound  to  have  the 
notes  forthcoming,  or  be  responsible  for  them  to  his 
principal. 

The  equity  of  the  cause  is  reached.  Let  the  decree 
be   affirmed,   with  costs. 
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LpROY  Adams  t?.  Hiram  A.  Fite. 

Deed.  PenoTis  vnder  disaJbilUy.  Acquiescence,  What  vriU  consiUute.  Where 
the  vendor  of  real  estate  is  twenty  years  old,  and  his  conduct  is  cal- 
culated to  make  the  vendee  helieve  him  to  he  of  age,  and  a  sale 
under  the  circumstances  is  consummated,  and  the  vendor  receives  the 
compensation,  and  acquiei«;es  in  the  sale  for  over  thirty  jears,  the 
Court  say :  **  Both  on  the  ground  of  long  acquiescence,  and  of  the 
concealment  of  the  fact  that  he  was  not  of  full  age,  when  complain- 
ant had  good  reason  to  know  that  Ewing  was  trading  with  him  as  sui 
juriHj  complainant  is  repelled,  even  if  he  was,  in  fact,  only  twenty 
years  of  age  when  he  made  the  deed.'* 

Cases  cited :  1  Story's  Eq.,  {385 ;  Harmon  on  Estop.,  §496—501. 


PROM  WIMON. 


Appeal  from  the  Chancery  Court.  John  P.  Steele, 
Chancellor. 

St.  John  &  Finley  for  Adams. 

Jordan  and   James   F.  Stokes  for  Fite. 

Nicholson,  C.  J.,  delivered   the    opinion  of   the    Court. 

The  bill  was  filed  to  remove  a  cloud  from  the  title  to 
a  tract  of  land  in  Wilson  County.  The  land  was  devised 
by  complainant's  fether,  in  1831,  to  his  widow,  for  life, 
and  remainder  to  complainant.  In  August,  1833,  the 
widow  and  complainant  conveyed  the  land  to  James 
Ewing,  by  deed  in  fee  simple,  regularly  proven  and 
registered  in  September,   1833.       The   widow   and  com- 
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plainant  soon  after  removed  to  Missouri,  where  she 
died  in  1862  or  1863,  and  where  complainant  still 
lives.  The  land  has  ever  since  been  held  and  claimed 
adversely  by  Ewing  &  Fite,  to  whom  it  was  conveyed, 
with   no   notice   of  any   claim  by  complainant. 

In  December,  1*865,  complainant  filed  his  bill,  claim- 
ing the  land  upon  the  ground  that  he  never  executed 
any  deed  to  Ewing  in  1833,  and  if  he  did  that  he 
was  then  a   minor. 

There  is  a  mass  of  evidence  as  to  the  age  of  com- 
plainant, when  the  deed  was  executed.  His  execution 
of  it  rs  fully   proven. 

The  Chancellor  held  that  the  preponderence  of  the 
proof  is  that  complainant  was  over  twenty-one  years 
of  age  when  the  deed  was  executed,  and  in  this  view 
of  the   testimony   we   concur   with  him. 

Complainant  alleges  in  his  bill,  that  he  was  only 
thirteen  or  fourteen  years  of  age  when  the  deed  was 
executed,  but  his  own  proof  would  make  him  over 
twenty  years  of  age  at  that  time.  If  this  was  his 
age,  the  proof  satisfies  us  that  Ewing  bought  his  in- 
terest under  the  belief  that  he  was  of  full  age,  and 
that  complainant's  conduct  was  calculated  to  make  that 
impression.  He  received  and  carried  to  Missouri,  and 
claimed  the  horses  and  wagon  given  for  the  land,  and 
with  full  knowledge  that  Ewing  was  holding  and  claim- 
ing his  remainder  interest  in  the  land,  he  acquiesced 
for  over  thirty  years,  setting  up  no  claim,  and  giving 
no  notice  to  Ewing  or  to  Fite  that  he  was  not  of 
age   when    he   signed  the  deed.       Both   on  the    ground 
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of  loDg  acquiescence^  and  of  the  concealment  of  the 
fiict  that  he  was  not  of  full  age^  when  complainant 
had  good  reason  to  know  that  Ewing  was  trading  with 
him  as  8V;i  juris,  complainant  is  repelled^  even  if  he 
was  in  £ict  only  twenty  years  of  age  when  he  made 
the  deed.  1  Story^s  Eq.^  §385;  Herman  on  Estop., 
§496-501. 

On  both   grounds  the  decree  is  affirmed,  with  costs. 


Jas.  Peak  v.  LaFayette  Buck  and  Wife. 

1.  Pleadino  ajstd  Pbactice.    StatiiU  of  LimUaiums.    A  replication  to  the 

Statute  of  Limitations  in  an  action  at  law,  that  the  defendant  had 
fraudulently  concealed  the  cause  of  action  for  the  period  of  time 
necesRarj  to  bar  the  action,  and  that  the  action  was  begun  when  said 
cause  of  action  was  discovered,  is  demurrable. 

Case  cited :  Cocke  v.  McGinnis,  M.  &  Y.,  361. 

2.  Sake.    Same.    It  is  error,  however,  to  allow  a  demurrer  to  the  replica- 

tion, that  by  reason  of  the  events  of  the  civil  war,  the  Courts  were 
closed,  and  there  was  no  forum  in  which  the  plaintiff  could  bring  his 
action. 

3.  Attachment.  AnciUary,   Petition  for.   The  petition,  the  jurat  attached, 

is,  in  legal  efiect,  the  ''  aMdavit "  of  the  attachment  laws,  and  the 
petition  contains,  in  substance  and  effect,  all  the  requisite  averments 
to  authorize  the  writ.  But  the  writ  itself,  in  such  case,  should  have 
contained  them  also,  and  for  want  of  them  was  a  nullity.  The  form 
of  the  original  writ  of  attachment,  as  given  in  the  Code,  is  not  the 
appropriate  form  for  the  ancillary  writ.  Both  the  writ  and  the  affida- 
vit in  ancillary  attachments  must  show  that  a  suit  has  been  begun  by 


72  NASHVILLE : 


Jas.  Peak  v.  LaFayette  Buck  and  Wife. 


the  plaintiff  againat  the  defendant,  the  tribunal  in  which  it  was  pend- 
ing, the  nature  of  the  action,  the  amount  of  damages  claimed,  and 
that  the  cause  of  action  is  just. 

Cases  cited :  Lewis  v,  Woodfolk,  2  Baxter,  25 ;  Thompson  v.  Carper,  II 
Hum.,  545. 


FROM   PUTNAM, 


Appeal  from  the  Circuit  Court.  S.  M.  Fite, 
Judge. 

John  P.  &  Geo.  B.  Murray  for  Peak. 

S.  H.  CoLMEB  and  E.  L.  Gardenhire  for  Buck 
and   Wife. 

Sneed,    J.,   delivered    the   opinion    of  the   Court. 

A  replication  to  the  plea  of  the  Statute  of  Limitations 
in  an  action  at  law^  that  the  defendant  had  fraudulently 
concealed  the  cause  of  action  for  the  period  of  time 
necessary  to  bar  the  action^  and  that  the  action  ^  was 
begun  when  said  cause  of  action  was  discovered,  is  de- 
murrable. 

The  general  principle  stated  in  the  case  of 
Ooeke  V.  MoGinnis,  M.  &  Y.,  361,  that  the  Courts 
can  make  no  exceptions  to  the  Statute,  excq)t  such 
as  the  Statute  itself  has  made,  has  not  been  de- 
parted from  in  our  own  Courte  of  law.  The 
Courts  of  Equity,  however,  whose  prerogative  it  is 
to  relieve  against  all  manner  of  fraud,  have  con- 
tinually applied  the  principle  contended  for  in  suits 
brought  in  that  forum.     While  we  may  not  very  readily 
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give  a  sound  reason  for  the  difference  in  these  two 
jurisdictions  on  the  subject,  yet  it  is  best  fo  adhere  to 
the  landmarks. 

The  Court  is  of  opinion,  therefore,  that  there  is  no 
error  in  the  judgment  below,  allowing  the  demurrer  to 
the  replication  of  fraud.  The  Court  did  err,  however, 
in  allowing  the  demurrer  to  the  replication ;  that  by 
reason  of  the  events  of  the  civil  war,  the  Courts  were 
closed,  and  there  was  no  forum  in  which  the  plaintiff 
could  bring  his  action.  This  is  a  defence  which  may 
well  be  replied  to  the  plea  of  the  Statute  of  Limita- 
tions. The  constitution  guarantees  to  the  citizen  that 
the  Courts  shall  be  open,  and  the  Statutes  of  Limita- 
tions were  created  in  reference  to  that  guaranty.  It  is 
not  the  Courts  which  make  the  exception,  but  the 
organic  law  itself,  which,  being  paralysed  by  the  shock 
of  civil  war,  has,  in  its  turn,  paralysed  the  Statute,  and 
renders  it  impossible  for  the  citizen  to  do  what  the 
Statute  demands  of  him. 

We  see  no  valid  exception  to  the  petition  for  an 
ancillary  attachment  in  this  case.  The  petition,  the 
jurat  attached,  is,  in  legal  effect,  the  ^^ affidavit"  of  the 
attachment  laws,  and  the  petition  contains,  in  substance 
and  effect,  all  the  requisite  averments  to  authorize  the 
writ.  But  the  writ  itself,  in  such  case,  should  have 
contained  them  also,  and  for  the  want  of  them  was  a 
nidlity.  The  form  of  the  original  writ  of  attachment, 
as  given  in  the  Code,  is  not  the  appropriate  form  for 
the  ancillary  writ.  Both  the  writ  and  the  affidavit  in 
ancillary    attachments    must    show   that   a  suit   has   been 
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begun  by  the  plaintiff  against  the  defendant,  the  tribunal 
in  which  it  was  pending,  the  nature  of  the  action,  the 
amount  of  damages  claimed,  and  that  the  cause  of  action 
is  just.  This  has  been  the  uniform  ruling  of  this 
Court  for  a  long  series  of  years,  and  in  many  adjudged 
cases,  beginning  with  that  of  Thompson  v.  Carper,  11 
Hum.,  545,  and  down  to  the  late  ca^  of  the  executor 
of  Lewis  V.   Woodfolky  2  Baxter,  25. 

There  is  no  error  in  the  judgment  discharging  the 
attachment,  but  for  the  error  indicated,  reverse  the 
judgment  and  remand  the  cause  for  issue  and  further 
proceedings. 


Hugh  Thomison,  et  al.,  v.  Hugh  Douglass  &  Co. 

Sheriff.  Motion  againtL  Jvdgmeni  muBt  be  taken  on  mme.  When,  Notice, 
Where  notice  is  given  that  a  motion  will  be  made  at  a  certain  Term 
of  the  Court  against  a  SherifT,  and  the  motion  is  not  made  at  that 
Term,  but  at  a  subsequent  Term,  without  additional  notice,  the  judg- 
ment so  rendered  will  be  void. 

Case  cited :  Morrow  v,  Malone,  5  Snecd,  642. 

Code  cited:  24224. 


FROM   LINCOLN. 


Appeal  from   the   Chancery   Court.       A.   S.   Marks, 
Chancellor. 
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Newman  &  Allen   for  Thomieon,  et  aL 

Bright  &  Sons  for  Douglass  &  Co. 

Nicholson,   C.  J.,  delivered  the   opinion  of  the   Court. 

Complainants  are  sureties  of  Moses  Curin,  Sheriff 
of  Lincoln  County,  and  file  their  bill  to  enjoin  two 
judgments  recovered  against  them,  in  the  Circuit  Court 
of  Lincoln  County,  in  November,  1866,  by  Hugh 
Douglass  &  Co.,  for  about  $800  each.  The  judgments 
were  recovered,  on  motion,  for  insufficient  returns  on 
executions  issued  on  two  judgments,  made  by  Moffatt, 
a  deputy  of  Curin,  the  Sheriff.  Notice  of  the  motions 
was  served  on  Curin  in  February,  1866,  notifying  him 
that  at  the  next  Term  of  the  Circuit  Court  of 
Lincoln  County,  to  be  held  in  March,  1866,  thet  motion 
would  be  made.  No  Term  of  the  Court  was  held  in 
March,  and  none  in  July,  the  regular  Term,  but  at 
the  November  Term,  1866,  the  motion  was  made,  no 
other  notice  having  been  given  to  Curin,  and  none  at 
any  time  to  his  sureties.  At  the  November  Term, 
1866,  judgments  were  rendered  against  Curin  and  his 
sureties,   and   among   the   recitals   is   the   following: 

"  It  appearing,  further,  that  the  defendant,  Moses 
Curin,  had  written  notice  on  the  20th  of  February, 
1866,  that  this  motion  would  be  made  at  the  March 
Term,  1866,  of  this  Court;  and  it  appearing,  further, 
that  said  motion  has  been  continued  until  the  present 
Term  of  the  Court,  by  reason  of  there  being  no  Court 
held  at  said    March    Term,   1866,   or  the    July   Term, 
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1866 ;  it  is,  therefore,  considered  by  the  Court,  that 
the   plaintiffs   recover,^'   etc. 

The  bill  alleges  that  the  judgments  so  rendered 
were  void,  and  the  executions  issued  thereon  nullities. 
The   Chancellor   so   held,  and   defendants  have  appealed. 

These  judgments  were  before  this  Court  at  its 
December  Term,  186!),  in  the  case  of  Moses  Curin 
against  Wm.  Moffatt  and  others.  After  judgments  had 
been  rendered  against  Curin  and  his  sureties  in  favor 
of  Hugh  Douglass  &  Co.,  Curin  obtained  judgment, 
by  motion,  against  his  deputy  Moffatt,  and  his  sureties. 
Moffatt  appealed  to  this  Court,  and  at  the  December 
Term,  1869,  the  judgment  of  Curin  against  Moffatt  and 
his  sureties  was  held  to  be  void,  for  the  reason  that 
the  judgment  of  Hugh  Douglass  &  Co.  against  Curin 
and  his"  sureties  was  void.  The  latter  judgment  was 
held  to  be  void,  because  the  motion  was  not  made  at 
the  time  at  which  notice  was  given  that  it  would  be 
made,  but  at  a  subsequent  Term,  without  any  further 
notice*  As  Hugh  Douglass  &  Co.  were  not  parties 
to  the  suit,  in  which  this  Court  so  held,  that  judg- 
ment is  not  conclusive;  but  it  is  entitled  to  the  force 
of  an  adjudication  of  the  question  of  law  by  this 
Court.  The  notice  of  motion  for  judgment  is  not 
regarded  in  the  light  of  a  summons  and  a  commence- 
ment of  the  suit,  but  the  motion,  when  made,  is  its 
commencement.  Under  §4224  of  the  Code,  the  parties 
may  make  up  their  pleadings  in  the  appearance  causes, 
although  the  Circuit  Judge  may  fail  to  attend.  If  it 
could  be  held   (which  we  think   it  could  not)   that  this 
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provision  would  authorize  the  motion  for  judgment  to 
be  entered  according  to  the  notice,  altiiough  there  was 
no  Court  sitting,  this  fact  should  have  been  recited  in 
the  judgment.  Until  some  step  was  taken  in  Court  in 
pursuance  of  the  notice,  no  proceeding  in  the  suit 
could  be  pending  in  the  Court,  to  stand  continued  by 
the  non-attendance  of  the  Judge.  It  was  held  in 
Morrow  v.  3falo7ie,  5  Snccd,  642,  that  if  a  declaration 
is  not  filed  at  the  return  Term,  although  the  Judge 
may  not  attend,  the  suit  may  be  dismissed  at  the 
succeeding  Term.  But  in  the  present  case  the  recitals 
are,  that  notice  was  given  that  the  motion  would  be 
made  at  the  March  Term,  1866;  and  for  this  reason, 
the  motion  was  continued  over  to  the  November  Term, 
1866.  It  is  not  recited  that  any  motion  was  made  at 
the  March  Term,  and  continued  over  for  want  of  a 
Judge,  but  the  fair  interpretation  of  the  recitals  is,  that 
the  making  of  the  motion  was  continued  over  from 
March  until  November,  because  no  Court  was  held  at 
March  and  July  Terms.  It  follows  that  the  motion 
made  at  November  Term,  1866,  was  made  without  the 
notice  required   by  law,  and   the  judgment  was  therefore 

■ 

void,  as  held  in  the  case  before  referred  to. 

The  judgment  being  void,  the  decree  of  the  Cliancellor 
perpetually  enjoining  it  was  proper^  and  we  affirm  his 
decree  with  costs. 
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Wm.  Whitfield,  et  als.,  v.  Wm.  Greeb. 

1.  Pleadino  and  Practice.     Writ  of  Error.    3fandamtts,    The  Supreme 

Court  can  only  grant  writs  of  error  in  cases  in  which  final  judgments 
have  heen  rendered  below. 

2.  Sake.    Same.    On  application  for  mandamns  to  compel   the  Circuit 

Judge  to  require  the  plaintifis  to  give  sufScient  bonds  and  security  for 
the  prosecution  of  the  suits,  etc.,  which  does  not  inyolve  any  matter 
which  relates  to  an  appeal  prayed  for  and  defeated  below,  the 
Supreme  Court  cannot  entertain  the  application  without  assuming  to 
exercise  original  jurisdiction,  in  doing  which  it  would  be  required  to 
determine,  which  it  could  not  do,  that  the  Judge  had  no  right,  in  the 
premises,  to  exercise  a  judicial  discretion,  but  was  bound,  upon  an  ex 
parte  application,  to  make  the  rule  asked  for,  in  the  discharge  of  a 
mere  ministerial  duty. 

Case  cited:  King  v.  Hampton,  3  Hay.,  59. 
Code  cited :  23176. 


FROM   CHEATHAM. 


Appeal  from  the  Circuit  Court.  James  E.  Rice, 
Judge. 

J.  E.  &  A.  E.  Garner,  J.  J.  Leroy,  J.  W. 
QuARLEs,  J.  C.  Ferriss  and  J.  W.  Rice  for  Whit- 
field. 

Stark,  Judd  &  Ali^en  and  Jko.  Ai^ex.  Campbell 
for  Greer. 

Nicholson,   C.  J.,   delivered  the  opinion  of  the  Court. 

The  defendant    in   these  four  causes  files  transcripts 
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of  the  record,  and  petitions  this  Court  for  writs  of 
error,  with  a  prayer  for  the  dismissal  of  the  several 
suits,  for  reasons  set  forth  in  the  petition,  and  if  this 
cannot  be  done,  that  writs  of  mandamus  issue,  requir- 
ing the  Circuit  Judge  to  enforce  the  law  which  re- 
quires plaintiffs  to  give  sufficient  bonds  and  security 
for  the   prosecution   of  these   suits. 

It  appears  that  the  several  plaintifis  commenced 
actions  for  malicious  prosecution  and  &Ise  imprisonment 
against  defendant  for  procuring  them  to  be  arrested, 
imprisoned,  and  tried  on  a  charge  of  robbery.  Each 
plaintiff  gave  a  bond,  with  security  in  the  penalty  of 
$125  to  cover  costs.  Upon  affidavit  as  to  the  in- 
sufficiency of  the  bond,  and  the  insolvency  of  the 
sureties,  the  Circuit  Judge  made  a  rule  on  plaintiffs 
to  give  bond  in  the  penalty  of  $200  each,  with  good 
securities,  on  or  before  the  next  Term  of  the  Court. 
Bonds  in  the  i)enalty  of  $200  were  given  to  the  Clerk, 
with  other  sureties,  which  were  accepted  by  the  Clerk 
as  sufficient. 

At  the  next  Term,  defendant  filed  another  affida- 
vit, stating  that  the  bonds  were  still  insufficient,  and 
the  sureties  insolvent,  and  showing  that  the  costs 
already  accrued  were  larger  in  one  case  than  the 
penalty  of  the  prosecution  bond,  and  likely  to  be 
greatly  increased  in  all  the  cases,  and  moving  the  Court 
for  another  rule  on  the  several  plaintifis  for  better 
bonds  and  sureties.  This  motion  was  refused  by  the 
Court,  and  the  causes  continued. 

The  writs  of   error  are  asked    for,   that  this   Court 
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may  correct  the  alleged  error  of  the  Circuit  Judge 
iu  refusing  to  rule  plaintiffs  to  better  bonds  and 
sureties. 

It  is  the  statutory  law  of  the  State,  that  writs  of 
error  lie  to  this  Court  only  from  the  final  judgments 
of  the  inferior  Courts,  §3176.  It  is  obvious  that  the 
rulings  complained  of  in  these  causes  were  merely 
interlocutory,  and  not  final.  As  the  jurisdiction  of 
tliis  Court  is  "appellate  only,  under  such  restrictions 
and  regulations  as  may,  from  time  to  time,  be  pre- 
scribed by  law,''  we  can  only  grant  writs  of  error 
in  cases  in  which  final  judgments  have  been  rendered 
below.  The  applications  for  writs  of  error  are  dis- 
allowed. 

■  Upon  the  alternative  prayer,  for  the  writ  of  man- 
damus,  we  are  met  by  the  question  of  jurisdiction.  It 
is  made  the  duty  of  the  Circuit  Judge,  upon  proper 
cause  shown,  to  require  plaintiils  to  justify  the  security 
for  costs,  already  given,  or  to  give  other  and  sufficient 
security,  and  upon  failure  to  comply  with  such  rule, 
to  dismiss  the  suits.  It  is  alleged,  that  in  the  cases 
now  sought  to  be  brought  before  us,  the  Circuit  Judge 
erred  in  refusing  to  make  the  rule  or  the  rules  on 
the  plaintifis,  or  to  dismiss  their  suits.  Haying  no 
original  jurisdiction,  this  Court  can  examine  into  and 
adjudicate  the  alleged  error  only  when  the  causes  are 
before  us  upon  appeal  or  writ  of  error.  It  was  held 
in  the  case  of  King  v.  Hamptoriy  3  Hay.,  59,  that  as 
the  Supreme  Court  had  no  original  jurisdiction,  it  could 
not  take  cognizance  of  any   matter  uifless  it  related  to 
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an  appeal  prayed  for,  and  defeated,  or  attempted  to  be 
defeated,  in  any   way. 

The  de&ndant  in  the  several  causes  had  no  right, 
under  the  law,  to  pray  for  an  appeal  from  the  inter- 
locutory ruling  of  the  Circuit  Judge,  nor  did  he  ask 
for  an  appeal.  We  have  already  seen,  that  for  the 
reason  that  the  judgments  were  not  final,  he  could 
not  have  writs  of  error. 

It  follows,  that  as  the  application  for  mandamus 
does  not  involve  any  matter  that  relates  to  an  appeal 
prayed  for,  and  defeated  by  the  Court  below,  we  can 
not  entertain  the  application  without  assuming  to  ex- 
ercise original  jurisdiction,  in  doing  which  we  would 
be  required  to  determine,  which  we  could  not  do,  that 
the  Judge  had  no  right,  in  the  premises,  to  exercise  a 
judicial  discretion,  but  was  bound,  upon  an  ex  par^e 
application,  to  make  the  rule  asked  for,  in  the  dis- 
charge of  a  mere  ministerial   duty. 

Upon  either  ground,  we  are  constrained  to  refuse  the 
application  for  mandaipus,  and  to  dismiss  the  petition. 


6— vol.  3. 
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James  R.  Shelton^  et  cd^y  v.  Martha  M.  Smith^  et  td. 

Guardian  Bond.  Staretia,  The  sureties  on  a  regular  guardian  hond, 
given  before  the  Code  went  into  effect,  are  not  liable  for  money  paid 
the  guardian  arising  from  a  subsequent  sale  of  land.  For  this  a 
special  bond  should  have  been  given.  Kor  is  a  surety  upon  the  bond 
liable  for  money  paid  the  guardian  on  account  of  a  ward  who,  at  the 
time  of  payment,  was  of  age. 


FROM   LINCOLN. 


Appeal  from  the  Chancery  Court.  J.  W.  Burton, 
Special   Cliancellor. 

Newman  &  Allen   for  Shclton  et  al. 

Bayles  &  BuRMAN  and  Bright  &  Son  for  Smith 
et  al, 

Nicholson,   C.   J.,  delivered*  the  opinion  of  the  Court. 

This  is  a  bill  filed  by  two  of  the  children  ^of  Alfred 
Smith  against  Martha  M.  Smith,  their  guardian,  and 
her  sureties,  for  a  settlement  of  her  guardian  account, 
and  for  a  decree  against  her  and  her  sureties  for  the 
amount  unaccounted   for  by   her. 

We  find  no  error  in  the  rulings  of  the  Chancellor 
on  the  exceptions  to  the  report  of  the  Clerk .  and 
Master,  and  so  far  as  the  amounts  found  due  to 
complainants  respectively  are  concerned,  we  affirm  the 
same. 

But  it  appears  that  Martha  M.  Smith  was  appointed 
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guardian  in  1854,  and  gave  bond,  with  J.  M.  Smitk 
«nd  F.  A.  Dickerson  as  sureties.  The  lands  of  the 
estate  were  sold,  by  order  of  the  CSrcuit  Court,  for 
distribution,  and  from  the  proceeds  the  Clerk  paid 
over  to  the  guardian,  for  complainant,  Mary  V.,  in 
August,  1857,  and  September,  1858,  about  $815,  and 
for  complainant  Alice,  at  the  same  dates,  about  $860. 
No   special   bond  was  given  to   cover  these  amounts. 

It  appears,  further,  that  the  guardian  made  a  set- 
tlement with  the  County  Court,  in  1860,  when  she 
was  indebted  to  complainant,  Mary  V.,  in  $850  70, 
and  to  complainant,  Alice,  in  $910  57.  It  ftirther 
appears,  that  in  1861,  the  guardian  renewed  her  bond, 
with  S.  M.  McElroy  and  F.  A.  Dickerson  as  her 
sureties.       In   1866,   two    years  after  Mary  V.   was  of 

age,     J.   M.   Smith  and    S.   M.   McElroy,    the  adminis- 

• 

trators  of  Alfred  Smith,  paid  over  to  Martha  M. 
Smith,  as  guardian,  $1,062  35,  for  Mary  V.,  and  for 
Alice,  who  was  still  a  minor,  the  same  sum,  $1062  35. 
Upon  these  facts,  which  appear  in  the  bill  and  answer, 
it  is  insisted,  that  the  Chancellor  erred  in  giving  a 
decree  against  the  sureties  of  the  guardian  for  the 
amount  found  due  complainants,  respectively,  received 
by  the  guardian  from  the  land  sale,  and  from  the 
decrees  in  1866,  after  one  of  the  wards,  Mary  V.-, 
had  become  of  age.  The  bonds  of  the  guardian,  ex- 
ecuted in  18154  and  1861,  are  not  in  the  record,  but' 
their  due  execution  is  admitted  in  the  pleadings.  As 
the  law  was  before  the  Code,  the  sureties  of  a  guar* 
dian  were  not  responsible  for  the  proceeds  of  land  sold 
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by  order  of  Court,  and  paid  over  to  the  guardian, 
without  taking  special  bonds.  The  defendants  make 
no  special  defence  as  to  their  liability  on  the  bonds 
as  to  the  land  fund,  or  that  received  by  the  guardian 
in  1866,  but  the  fiicts  are  stated,  and  the  question  of 
their  liability  submitted  to  the  Court.  It  follows,  that 
for  the  land  fund,  received  by  the  guardian  in  1857 
and  1858,  prior  to  the  Code,  the  sureties,  J.  M.  Smith 
and  F.  *A.  Dickerson,  cannot  be  held  responsible.  But 
this  fund  was  in  the  hands  of  the  guardian  in  1861, 
when  her  bond  was  renewed,  as  appears  from  her  set- 
tlement in  1860.  Her  sureties  on  that  bond  were 
McElroy  and  Dickerson,  and  as  the  bond  they  executed 
was  in  pursuance  of  the  directions  of  the  Code,  they 
became  responsible  for  the  amount  then  in  the  hands 
of  the  guardian. 

But  it  appears,  from  the  report  of  the  Clerk  and 
Master,  that  the  disbursements  made  by  the  guardian 
for  her  wards,  and  which  were  allowed  by  the 
Chancellor,  were  about  equal  to  the  amounts  in  her 
hands  at  the  time  McElroy  and  Dickerson  became 
sureties  on  her  bond  in  1861.  They  are,  therefore,  entitled 
to  the  benefit  of  a  credit  for  their  disbursements. 
After  1861,  J.  M.  Smith  and  S.  M.  McElroy,  the  ad- 
ministrators of  Alfred  Smith,  paid  over  to  the  guar- 
dian about  |1,000.  This  payment  was  made  in  1866, 
two  years  after  complainant,  Maly  V.,  became  of  age. 
At  that  time  McElroy  and  Dickerson  were  sureties  on 
the  guardian  bond,  but  so  &r  as  the  share  of  the 
fund    paid    over    that    belonged    to    Mary  Y.  is   con- 
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cemed,  they  cannot  be  responsible,  as  it  was  not  re- 
ceived by  the  guardian  while  she  was  guardian.  But 
complainant  Alice  was  still  a  minor,  and  they  are  re- 
sponsible for  her  share  of  the  fund  so  paid  over.  It 
follows,  that  the  decree  in  favor  of  Shelton,  os  admin- 
istrator of  his  wife,  Mary  V.,  was  erroneous,  and  must 
be  reversed  as  to  the  sureties,  but  affirmed  as  to 
Mary  M.  Smith,  and  that  the  judgment  in  favor  of 
complainant  Alice  is  erroneous  as  against  J.  M.  Smith, ' 
and  must  be  reversed  as  to  him,  but  as  against  Mary 
M.  Smith,  S.  M.  McElroy,  and  F.  A.  Dickerson,  the 
judgment  is  correct,   and   is   affirmed. 

The  costs  of  this  Court  will  be  paid  by  Mary  M. 
Smith,  S.  M.  McElroy,  and  F.  A.  Dickerson,  and  the 
costs  below  as  decreed  by  the   Chancellor. 


C.  T.  Hewqly  v.  Wm.  Johns. 

Sale  of  Lakd.  Condemnation,  Venditioni  exponas,  Revivor  necessary  in 
name  of  plaintiff s  representatives.  When,  A  Sheriff  has  no  power  to 
sell  real  estate,  and  convey  title  under  a  venditioni  eacponasj  issued  after 
the  death  of  the  plaintiff  in  the  judgment  of  condemnation,  without 
revivor  in  the  name  of  the  personal  representatives. 
Cases  cited :  Overton  v,  Perkins,  10  Yerg.,  828 ;  Carter  v,  Carrigan,  3 
Yerg.,  413. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court.    John  "W.  Phillips, 
Judge. 
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Jordan  and  Jas.  F.  Stokes  for  Hewgly. 

Head  &  Sons  for  Wm.  Johns. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment,  in  which  the  plain- 
tiff relies  for  title  upon  a  Sheriff's  deed.  It  appears 
that  after  the  levy  on  the  land  by  an  execution  from 
a  Justice  of  the  Peace,  and  a  condemnation  of  the 
land  at  the  January  Term,  1862,  upon  the  return  of 
the  papers  into  the  Circuit  Court,  the  plaintiff  in  the 
execution  died,  in  1863,  and  afterwards  a  venditioni 
exponas  issued,  December  11,  1865,  without  any  revivor 
of  the  judgment  in  the  name  of  the  administrator,  and 
the  land  sold  thereunder.  On  these  fects  the  Circuit 
Judge   charged  the  jury  as  follows: 

^^It  is  admitted  by  the  counsel,  that  the  plaintiff 
in  the  judgment  of  condemnation  had  died  before  the 
order  of  sale  issued.  But  I  am  of  opinion,  and  so 
charge  you,  that  that  fact  alone  would  not  avoid  the 
order,  but  that  it  would  be  sufficient  authority  to  the 
Sheriff  to  proceed  to  sell.*' 

The  only  question  in  the  case  is,  whether  this 
charge,  as  applicable  to  the  facts,  is  correct?  It  has 
been  repeatedly  and  uniformly  held,  since  the  case  of 
Ovei'ion  v.  Perkins,  10  Yerg.,  328,  "that  if  venditiom 
issue  after  the  debtor's  death,  directing  the  property  to 
be  sold,  but  no  scire  facias,  or  other  process,  had 
issued  to  make  the  heirs  or  personal  representatives  of 
the  debtor    parties,   in  such  case  the    venditioni  exponas 
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is  void;  and  communieatea  no  power  to  the  Sheriff  to 
sell/'  But  we  are  aware  of  no  case  in  which  the 
question  has  arisen  as  to  the  power  of  a  Sheriff  to 
sell  and  communicate  title  under  a  venditioni  tx/p(ma»y 
issued  after  the  death  of  the  plaintiff  in  the  judgment 
of  condemnation^  without  any  revivor  in  the  name  of 
the  personal  representative.  In  the  case  of  (herUm  v. 
Perkins,  Judge  Green  illustrated  his  views  as  to  the 
question  under  discussion^  by  referring  to  the  case  of 
a  Justices'  execution  levied  on  land.  He  said:  '^I^Jie 
constable  has  no  authority  to  sell  by  virtue  of  the 
levy  alonC;  but  he  must  bring  the  process  into  Court, 
with  his  levy  endorsed  upon  it,  and  the  Court  direct 
a  venditioni  exponas  to  issue.  When  the  sale  is  made, 
it  relates  to  the  levy,  and  passes  the  title  from  that 
time.  But,  although  this  be  so,  if  the  debtor  had 
died  after  the  levy,  and  before  the  order  of  sale,  the 
Court  could  not  proceed  to  make  the  order  and  award 
the  process,  without  having  new  parties.  It  would  be 
absurd  to  have  a  judicial  proceeding  against  a  dead 
man,  and  a  solemn  order  directing  land  to  be  sold  as 
his,  when  the  Court  knew  that  it  had  vested,  by  his 
death,   in   his   heirs.'' 

The  reason  of  the  rule  is,  that  upon  the  death  of 
the  debtor,  the  title  to  the  land  descends  to  his  heirs, 
and  hence  the  absurdity  of  issuing  a  process  to  sell 
land  as  the  land  of  the  debtor,  when  he  has  died,  and 
the  title  descended  to  his  heii;^.  But  the  same  pro- 
cess which  orders  the  Sheriff  to  sell  the  land  of  the 
debtor,  also  orders  the  sale  to  be  made  to  satisfy  the 
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judgment  of  the  creditor.  If^  at  the  time^  it  be  known 
to  the  Court  that  there  is  no  such  creditor  in  being, 
but  that  the  title  to  the  judgment  has  passed  to  his 
personal  representative^  it  would  seem  to  be  as  absurd 
as  it  would  be  to  issue  the  process  to  sell  the  land  of 
a  debtor  known  to  be  dead.  If  it  be  true^  as  held 
in  Carter  v.  Oarrigan,  3  Yer.,  413,  that  a  judgment 
rendered  against  a  dead  man  is  an  absolute  nullity,  it 
would  seem  to  be  equally  true,  that  a  judgment  in 
fevor  of  a  dead  man  is  also  a  nullity.  A  revivor 
would  seem  to  be  as  essential  in  the  one  case  as  in 
the  other.  It  cannot  be  regarded  as  a  proceeding  in 
rem.  The  levy  of  the  execution  on  the  land  by  the 
constable  fixes  a  lien  upon  it  for  the  satisfiiction  of 
the  judgment  which  is  in  personam.  The  return  of 
the  papers  into  the  Circuit  Court,  and  their  entry  upon 
its  minutes,  and  the  order  of  sale^  have  no  effect  upon 
the  lien  already  acquired.  They  are  requirements  pre- 
scribed to  give  certainty  and  uniformity  and  publicity 
to  land  titles.  When  the  venditioni  exponas  issues  to 
the  Sheriff,  it  is  an  authority  to  sell  for  the  satisfac- 
tion of  the  judgment  in  fevor  of  the  creditor  against 
the  debtor,  but  neither  the  proceedings  in  the  Court, 
nor  the  process  issuing  therefrom,  fix  the  status  of  the 
land  levied  on ;  that  was  fixed,  so  &r  as  creating  a 
lien  by  the  levy  made  by  the  constable,  and  when  the 
Sheriff  sells  under  his  process,  the  title  of  the  pur- 
chase relates  back  to  the  date  of  the  levy  made  by 
the  constable.  If  the  proceeds  of  the  sale  are  more 
than  sufficient    to    satisfy  the    debt,   the    Sheriff    is  re* 
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quired  to  pay  it  over  to  the  debtors.  If  they  are  in- 
sufficient, an  execution  may  issue  for  the  balance^  in 
favor   of  the   creditor   against   the   debtor. 

We  think  it  follows  that  the  proceeding  is  in  per-- 
sonanij  and  that  it  cannot  be  made  effectual  without  a 
living  plaintiff  as   well   as  a   living  defendant. 

The  charge  of  the  Circuit  Judge  was,  therefore, 
erroneous,  and  the  judgment  is   reversed. 


John  Wood,  d  als.,  v.  A.  F.  Todd,  d  ah. 

1.  UsuRT.    jRecovGry   of.     Judgment    on   note   does   noi    preclude.     When. 

Where  a  note  of  $360  was  renewed  annually  for  seyeral  years,  the 
debtor  paying  $60  each  time,  without  diminiBhing  the  size  of  the 
note,  to  be  applied  to  the  interest,  a  judgment  upon  the  note,  under 
such  circumstances,  will  not  preclude  an  action  for  the  recovery  of 
the  usury  thus  paid. 

2.  Same.    Same.    Res  judicata.    Arguendo.    If   the   adjudication  of   the 

sum  due  on  the  note,  on  which  judgment  was  had,  was  necessarily  an 
adjudication  of  the  question  of  usury,  then  the  question  as  to  the 
usury  previously  paid  cannot  be  raised.  It  is  res  judieaUif  whether 
the  defence  of  usury  is  actually  made  or  not. 

Cbms  cited :  Bartholomew  v.  Qaw,  9  Paige,  166;  Beyers  v*  Boddie,  3 
Hum.,  666. 


FBOM   CANNON. 


Appeal    from  the  Circuit  Court.      A.    M.    Hughes, 
Judge. 
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J.  W.  Burton  for   Woods,   et  ah. 

R.   Cantrell   for  Todd,   et  ah. 

Nicholson,  C.  J.,  delivered   the  opinion  of  the   Court. 

Todd  sued  the  executors  of  Jarrett,  in  the  Circuit 
Court  of  Cannon  County,  to  recover  a  sum  of  money 
which   he   alleges   he   paid   Jarrett   as   usury. 

The  proof  shows  that  in  1857,  Todd  borrowed  of 
Jarrett  $300,  and  gave  his  note  for  $360,  payable  at 
the  end  of  the  year.  When  this  note  matured,  Todd 
paid  Jarrett  $60,  and  gave  a  new  note  for  $360,  pay- 
able at  the  close  of  1858,  taking  up  the  first  note. 
This  process  of  paying  $60,  and  giving  a  new  note 
for  $360,  was  repeated  at  the  end  of  each  year,  until 
1861,  when  Todd  confessed  judgment  on  the  last  note, 
and  the  judgment  so  confessed  was  afterwards  satisfied 
by  another  note,  which  was  subsequently  paid  by  Todd. 
It  is  clear  that  there  wajs  as  much  as  $42  of  usury 
paid  upon  the  payment  of  each  of  the  notes,  down  to 
the  time  the  judgment  was  confessed  in  1861,  and  if 
Todd  is  not  estopped  by  that  judgment  from  relying 
upon  the  several  usurious  payments,  then  he  is  entitled 
to  recover  all  the  usury  so  paid.  The  only  question 
in  the  case  is,  whether,  as  a  matter  of  law,  the  ren- 
dition of  the  confessed  judgment  precludes  Todd  from 
going  behind  it  to  recover  the  usury  previously  paid? 
If  the  adjudication  of  the  sum  due  on  the  note,  on 
which  judgment  was  confessed,  was  necessarily  an  ad- 
judication of  the   question  of  usury,  then  Todd  cannot, 
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in  this  action,  raise  the  question  as  to  the  usury  pre- 
viously paid.  It  is  rea  adjudicator,  whether  he  actually 
made  the  defence  of  usury  or  not.  Bartholomew  v. 
OaWj  9  Paige,  166.  But  the  transactions  show,  that 
the  $60  paid  at  the  maturity  of  each  note,  and  the 
renewal  thereof  by  notes  of  the  same  amount,  took 
place  in  pursuance  of  the  contract  of  borrowing,  that 
is,  the  contract,  as  evidenced  by  the  course  of  dealing, 
was,  that  Jarrett  would  loan  Todd  $300,  take  his  note 
for  $360,  and,  at  the  end  of  a  year,  Todd  would  pay 
him  $60,  and  give  him  a  new  note  for  $360,  payable 
at  the  end  of  the  next  year,  when  $60  was  to  be 
paid,  and  a  similar  process  of  paying  $60,  and  giving 
a  new  note,  to  be  repeated,  year  after  year.  The 
payment  each  year  of  $60  was  not  payment,  according 
to  the  contract,  of  that  amount  on  the  amount  of  money 
borrowed,  but  only  a  payment  of  that  amount  as  the 
interest  on  the  $300  borrowed,  for  each  year.  It  was 
not  to  be  a  payment  of  $60  to  be  credited  on  the 
note,  thus  reducing  it  to  $300,  but  a  payment  each 
year  of  $60  for  the  purpose  of  keeping  down  the  in- 
terest, and  obtaining  a  new  note  each  year  for  the 
original  amount  loaned,  and  the  interest  added  in  for 
a  year.  It  follows,  that  when  each  successive  note 
matured,  Todd  paid  $42  of  usury  and  $18  of  lawful 
interest,  and  upon  so  paying  executed  a  new  note  for 
$360,  on  which,  at  its  maturity,  $42  of  usury  was 
paid,  and  $18  of  lawful  interest.  By  this  process, 
when  the  judgment  was  confessed  in  1861,  Todd  had 
paid    each    year    $42   of    usury,   which,   in   the    eye    of 
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the  law,  was  so  much  money  received  and  held  by 
Jarrett  for  Todd's  use,  in  other  words,  Jarrett  was 
then  indebted  to  Todd  in  this  amount.  By  the  terms 
of  the  contract,  these  several  amounts  were  not  received 
by  Jarrett  as  payments  on  the  amount  of  money  bor- 
rowed. In  a  Court  of  Equity,  to  reach  the  ends  of 
justice,  the  contract  of  the  parties  being  illegal,  they 
would  be  treated  and  applied  as  payments,  as  in  the 
case  of  Boyera  v.  Boddie,  3  Hum.,  666,  unless  the 
payments  were  made  expressly  to  be  applied  to  the 
usury,  then  a  different  question  would  arise.  9  Paige, 
166.  But  when  Todd  confessed  the  judgment  in  1861, 
although  Jarrett  then  owed  him  the  amount  of  the 
usury  previously  received,  he  was  not  bound  to  insist  on 
the  benefit  of  a  contract,  either  by  way  of  payment 
or  set-off.  As  a  matter  of  fact,  the  money  had  not 
been  paid  by  him,  or  received  by  Jarrett,  as  payment 
of  any  thing  but  the  interest.  As  a  set-off,  he  had 
his  election  to  plead  it,  and  rely  on  it  in  that  suit, 
or  to  resort  to  his  independent  action.  The  Statute, 
in  express  terms,  authorizes  a  party  who  has  paid 
usury  to  recover  it  back.  When  usury,  therefore,  is 
received,  the  party  paying  it  has  his  right  of  action 
to  recover  it  back  at  law,  in  an  action  of  debt  or 
indebtedness  assumpsit.  It  follows,  that  when  the 
judgment  was  confessed  by  Todd,  the  question  of  usury 
was  not,  in  &ct,  involved,  nor  was  he  bound  to  make 
the  question,  but  he  had  the  right  to  let  the  judg- 
ment go,  and  to  reserve  his  right  to  resort  to  a 
separate    action   of    debt  for  the    amount  of    usury  al- 
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ready  paid.  There  was  a  judgment  below^  in  favor 
of  Todd;  for  the  amount  of  the  usury  found  due^  upon 
the  report  of  the  Clerk. 

There    was    no    error    in    the    judgment^    and    we 
affirm   it. 


Bkison  &  Co.  V.  F.  H.  Dougherty. 

Damages.  IVegpcm.  Jvdgmad  wnd  fxuriial  satisfaetion  agcnnat  one  of 
teveral  drfendantg,  A  plaintiff  may  have  separate  actions  against 
several  joint  trespassers,  but  can  have  only  one  satisfaction ;  however, 
if  he  elects  to  issae  ezecation  against  one  of  the  trespassers,  and  col- 
lects only  a  part  of  his  judgment,  he  is  not  bound  by  his  election  in 
such  case,  but  still  has  a  right  of  action,  for  so  much  of  the  damages 
sustained  as  are  unsatisfied,  against  another  one  of  the  joint  tres- 
passers. 

Cases  cited :  Knott  v.  Cunningham,  2  Sneed,  210 ;  Sedg.  Meas.  DamageR, 
681;  Her.  Estop.,  99. 


FKOM    OVERTON. 


Appeal    from    the     Circuit    Court.      S.     M.    Fite, 
Judge. 

John  P.  &  G.  B.  Murray  for  Brison  &  Co. 

Goodpasture  &  Gardenhire  for  Dougherty. 

Sneed,    J.,    delivered    the    opinion    of  the    Court. 
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The  plaintiffs  brought  this  action  of  trespass  in  the 
Circuit  Court  of  Overton  County,  to  recover  damages 
of  the  defendant  for  the  wrongful  and  forcible  seizure 
of  a  stock  of  goods,  the  property  of  the  plaintiffs.  It 
appears  that  during  the  late  civil  war  the  goods  were 
being  transferred  in  wagons  from  the  city  of  Louisville 
to  a  village  where  the  plaintiffs  were  doing  business 
as  merchants,  and  they  were  seized  and  appropriated 
by  a  party  of  soldiers  of  the  Confederate  army,  under 
the  command  of  one  Colonel  Hamilton.  The  defendant 
was  sued  in  the  Overton  County  Circuit  Court  as  one 
of  the  alleged  trespassers.  He  filed,  among  other  pleas, 
the  plea  of  accord  and  satisfaction,  upon  which  issues 
the  question  now  presented  arises.  In  support  of  this 
plea  he  presents  a  transcript  from  one  of  the  Courts 
of  Kentucky,  from  which  it  appears,  that  the  plaintiils 
had  previously  brought  an  action  for  this  wrong  against 
one  Champ.  Ferguson,  and  recovered  judgment  for 
nineteen  hundred  dollars,  upon  which  an  execution  had 
been  issued  and  levied  upon  the  property  of  said  Fer- 
guson, by  which  the  plaintiff  had  realized  the  sum  of 
five  hundred  dollars  in  part  satisfaction  of  his  judgment. 
It  does  not  appear,  however,  that  the  plaintiff  entered 
into  any  compromise,  or  executed  any  acquittance  to 
the  said  Ferguson  for  the  balance.  It  only  appears, 
that  divers  executions  in  favor  of  different  creditors, 
of  whom  the  plaintiffs  were  one,  issued  and  were 
levied  upon  Ferguson's  property,  and  that  of  the  pro- 
ceeds the  plaintifts  realized  the  aforesaid  sum  of  five 
hundred  dollars. 
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Upon  this  state  of  fiicts  the  Court  charged  as  fol- 
lows: '^A  plaintiff  may  have  separate  actions  and  judg- 
ments against  each  one  of  several  joint  trespassers,  but 
can  have  but  one  satis&ction,  and  if  he  elects  to  take  • 
execution  upon  one  of  his  judgments,  and  his  execu-  ^ 
tion  issued  upon  it,  and  collects  only  a  part  of  the 
judgment,  he  is  bound  by  his  election,  and  cannot 
have  execution  upon  the  others,  except  for  costs.  So, 
if  he  has  had  one  judgment  and  execution  upon  it, 
and  part  satis&ction  only  of  that  judgment,  he  cannot 
afterwards  maintain  another  action  against  another  one 
of  the  joint   trespassers.'' 

Upon  this  charge,  the  jury  rendered  a  verdict  for 
defendant,  and  upon  which  there  was  judgment,  and 
appeal,   in   error,   by   the   plaintiffs. 

The  doctrine  of  the  charge  is  in  consonance  with 
some  of  the  earlier  rulings  upon  the  subject,  but  it  is 
not  the  law  in  this  State,  so  far  as  it  precludes  the 
party  from  his  right  of  action  for  so  much  of  the 
damages  sustained  as  are  unsatisfied,  by  execution  or 
otherwise,  under  the  former  judgment.  There  must  be 
actual  and  full  satisfaction  in  such  case  in  order  to 
preclude  him.  The  principle  is,  that  the  plaintiff  may 
have  several  judgments,  but  only  one  satisfaction.  If  he 
proceeds  to  separate  judgments  against  several  trespas- 
sers, he  may  then  elect  to  have  execution  on  the 
largest  judgment,  or  against  the  most  solvent  defendant, 
and  this  election  precludes  his  right  of  action  against 
any  other  trespassers,  or  his  right  of  resort  to  any 
other  judgment,  provided  he  has  full  and  actual  satis- 
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&ction  out  of  the  judgment  so  elected.      It  may  turn 
out,  however,  that  the   judgment  so  elected    is  worth- 
less,  or  that,   upon  execution,   it  only    yields  a    partial 
.  ,  satisfaction.      In  the  event  of   such,  election  then,   the 
plaintiff  has  estopped  himself  from  claiming  any  larger 
amount    from    any  co-trespasser    than    the    amount  ad- 
judged in  the  judgment  so  elected,  and  if  it  turn   out 
that  he  can    have  only    partial    satisfaction  out  of   the 
judgment  so  elected,  then,  in  a  new  trial,  the  maximum 
^  of   his    damages    as    against    a    co-trespasser    must    be 
measured  by  the  amount  of  such  unsatisfied  balance,  or 
less,  as  the  jury  may  see  proper  to  award  him. 

To  this  extent  alone  the  plaintiff  in  such  case  has 
bound'  himself  by  his  election.      He  can  have  but  one 
satisfaction,  and  as  to  the  amount  thereof,  he  has  bound 
himself  by  his  election.       This  subject    is  discussed    in 
the  case  of  Knott  v.    Ounningham,  2  Sneed,  210,  where 
it  is  held,   that  each  of   the  wrongdoers    is    liable  for 
.  his  own'  act.      Separate  actions  may  be  brought  at  the 
same    time,  or  successively,  against  each  of  the  several 
trespassers,   in  each  of  which  the  plaintiff  may  proceed 
to   judgment.      But  as    he    can  claim  or  enforce  only 
one    satisfaction    for    the    same    injury,  he    must    elect 
against  which  of  the  several  he  will  proceed  to  execu- 
tion for  the  satis&ction  of  his  damages.      If  the  several 
assessments  vary  in  amount,  he  may  elect  to  take  the 
larger  sum,  or  if  the  defendants  be  not  all  solvent,  he 
may  elect  to    proceed    against    the    solvent    party,  and 
such    election,  followed    by    actual    satisfiustion  of   that 
particular   judgment,  will    preclude    the    plaintiff   from 
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proceeding  against  either  of  the  other  defendants  upon 
the  judgments  recovered  against  them^  except  for  the 
costs  in  the  respective  cases,  which  he  may  enforce  the 
collection  of  by  execution  et  vid.  Sedg.  Meas.  Damages, 
681.  Under  the  law  of  estoppel  this  doctrine  is  fully 
reoognLeed  also,  in  a  case  where  a  plaintiff  recovers 
judgmetit  in  trespass  without  satisfaction,  where  it  is 
settled  that  he  is  not  estopped  from  afterwards  main- 
taining trover  against  another  person  for  the  same 
goods,  for  the  reason  that  the  principle  of  transit  in 
rem  judicatum  extends  no  further  than  to  bar  another 
action  for  the  same  cause  against  the  same  party. 
The  original  judgment,  say  the  authorities,  can  imply 
nothing  more  than  a  promise  by  the  defendant  to  pay 
the  amount,  and  an  agreement  by  the  plaintiff  that 
upon  payment  of  the  money  by  the  defendant  the 
chattel  shall  be  his  own.  It  is  contrary  to  justice, 
and  the  analogies  of  the  law,  to  deprive  a  man  of 
his  property  without  satis&ction,  except  by  his  consent. 
Herman's  Law  of  Estoppel,  §99. 

The  charge  of  the  Court,  so  &r  as  it  contravenes 
these  principles,  must  be  held  to  be  erroneous. 

Reverse  the  judgment,  and  award  a  new  trial. 


7— voL  3. 
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Thos.  Chadwell  and  Others,  ex  parte. 

1.  GoRPOBATiOK.    (kganiaation  of.    The  Court  of  Chancery  has  no  power 

to  organize  a  corporation  for  any  purpose  not  authorized  hy  general 
law. 

2.  Appeal  does  not  lie  from  Eefiisal  to  Incorporate.    An  appeal 

cannot  he  taken  from  the  refusal  to  organize  a  corporation. 

Cases  cited:  State  v.  Armstrong,  3  Sneed,  634;  Mayor  and  Aldermen 
of  Morristown  v.  Shelton,  1  Head,  24:  C.  W.  Hall,  el  ak.^  V'  Mahry, 
at  Knoxville,  1872. 

Code  cited:  ?1607i. 

Acts  cited:  Act  of  1870-1,  J8;    1849,  ch.  17. 

Constitution:  Article  XI,  28. 

See  Cooper's  Chancery  Reports,  Vol.  1,  p.  95. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  W.  F.  Cooper, 
Chancellor. 

Jno.  a.   Campbell  for  petitioners. 

Nicholson,  C.  J.,  delivered  the   opinion  of  the   Court. 

This  is  an  application  to  the  Chancellor  at  Nash- 
ville, hy  Thos.  Chadwell,  and  other  citizens  of  David- 
son County,  to  be  constituted  a  body  politic  and  cor- 
porate, by  the  name  and  style  of  the  "Bersheba 
Springs  Company."  They  ask  for  the  usual  corporate 
powers,  together  with  the  right  to  purchase,  hold,  and 
dispose  of,  by  sale,  lease,  or  otherwise,  all  such  real 
estate  or  personal  property  as  may  be  necessary  to  the 
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business  of  the  company,  and  especially  to  hold,  by 
purchase  or  otherwise,  a  certain  property,  real  and 
personal,  in  Grundy  County,  Tennessee,  known  as 
"Bersheba  Springs,"  embracing  several  hundred  acres 
of  land,  upon  which  is  a  hotel  and  other  buildings. 
They  ask  for  powers  to  erect  buildingS)  make  improve- 
ments, and  do  any  and  all  things  necessary,  in  fitting, 
furnishing,  and  keeping  a  hotel  in  all  its  branches,  and 
to  repair  and  keep  in  order  the  public  roads  leading 
to  said  hotel,  and  to  purchase  and  own  way  stations, 
etc.  They  ask  that  their  capital  stock  may  be  $75,000, 
divided  into  shares  of   $100  each,   etc. 

Chancellor  Cooper  refused  to  grant  the  prayer,  of 
the  petitioners  upon  two  grounds: 

J.  Because  there  is  no  general  law  passed  by  the 
Legislature  which  authorizes  the  organization  of  such  a 
corporation  by  the   Chancery   Court. 

2.  Because  the  Legislature  has  no  power,  under  the 
Constitution,  to  vest  in  the  Chancellor  the  power  to 
create  corporations  of  any  kind,  and,  hence,  that  the 
Acts  of  the  Legislature,  so  far  as  they  may  have  sought 
to  confer  such  power  on  the  Chancery  Court,  are  un- 
constitutional and  void. 

The  petition  having  been  dismissed,  the  Chancellor 
refused  to  grant  an  appeal  to  this  Court,  upon  the 
ground  that  in  organizing  or  refusing  to  organize  cor- 
porations, his  action  was  purely  ministerial,  and,  there- 
fore, his  action  constituted  no  such  judgment  or  decree 
as  authorized  an  appeal  therefrom,  but  that  the  parties 
could  test  this  ruling  by   writ  of  error. 
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It  is  not  insisted  that  there  is  any  general  law  pro- 
viding for  the  organization  of  corporations  for  the  pur- 
pose of  managing  and  carrying  on  hotels^  as  prayed 
for  in  the  petition;  but  it  is  insisted^  that  under  §1507i 
of  the  Code  (§10  of  the  Act  of  1870-1),  the  Chancery 
Courts  have  full  power  to  incorporate  private  companies, 
to  carry  on  any  local  business,  confined  in  its  locality 
to  the  limits  of  a  single  county,  and  that  if  the  Court 
find  that  the  business  proposed  is  legitimate,  and  not 
hurtful  to  the  public  good,  then  letters  of  incorpora- 
tion,  or  charters,  shall  issue. 

It  is  obvious  that  this  provision  of  the  Statute  was 
enacted  under  the  assumption,  that  as  to  such  local 
business,  the  Legislature  had  the  constitutional  right  to 
transfer  to  the  Chancery  Courts  the  power  to  cremate 
and  organize  such  corporations.  The  determination  of 
the  question  thus  presented,  involves  the  construction 
of  Apt.  XI,  §8  of  the  Constitution  of  1870,  as  follows : 
§8.  The  Legislature  shall  have  no  power  to  suspend 
any  general  law  for  the  benefit  of  any  particular  in- 
dividual, nor  to  pass  any  law  for  the  benefit  of  indi- 
viduals inconsistent  with  the  general  laws  of  the  land, 
nor  to  pass  any  law  granting  to  any  individual  or  in- 
dividuals rights,  privileges,  immunities,  or  exemptions 
other  than  such  as  may  be,  by  the  same  law,  ex- 
tended to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such 
law.  No  corporation  shall  be  created,  or  its  powers 
increased  or  diminished,  by  special  laws;  but  the 
General  Assembly  shall    provide,  by    general    laws,  for 
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the  organization  of  all  corporations  hereafter  created, 
which  laws  may,  at  any  time,  be  altered  or  repealed; 
and  no  such  alterations  or  repeal  shall  interfere  with, 
or  divest,   rights  which  have  become  vested.*^ 

This  section,  down  to  the  clause  commencing  "no 
corporation  shall  be  created,  etc.,"  is  a  copy  of  the 
corresponding  section  in  the  Constitution  of  1834,  in 
which   there   was  this   proviso: 

"  Provided,  always,  the  Legislature  shall  have  power 
to  grant  such  charters  of  incorporation  as  they  may 
deem  expedient  for  the  public  good." 

In  the  case  of  the  State  v.  Armstrang,  3  Sneed,  634, 
it  was  held,  that  the  power  to  create  corporations, 
reserved  to  the  Legislature  by  the  proviso  to  §8,  Art. 
XI  of  the  Constitution  of  1834,  could  not  be  trans- 
ferred by  the  Legislature  to  the  judicial  department  of 
the  government  except  by  special  authority  of  the  Con-- 
r  stitution  itself.      It  follows,  necessarily,  that  if  the  Con- 

stitution of  1870  has  &iled  to  give  special  authority 
to  the  Legislature  to  devolve  the  power  of  creating 
corporations  on  the  judicial  department,  the  Act  of 
1870-71,  in  so  far  as  it  undertakes  to  make  such 
devolution  of  power  upon  the  Chancery  Courts,  is  un- 
constitutional and  void. 

This  brings  us  to  the  direct  question :  .  Does  the 
Constitution  of  1870,  Art.  XI,  §8,  either  expressly  or 
by  necessary  implication,  authorize  the  Legislature  to 
vest  in  the  Courts  the  power  to  create  as  well  as  to 
organize  corporations? 

It   is  a  matter  of   legislative    and    judicial    history. 
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that  §8  of  Art.  XI  of  the  Constitution  of  1834,  was 
intended  to  operate  as  a  check  upon  that  species  of 
private  legislation  which  conferred  special  privileges  and 
benefits  on  individuals,  which  were  not  enjoyed  by  all 
the  citizens  of  the  State.  It  is  equally  a  matter  of 
liistory,  that  the  object  of  the  (Constitution  was,  in  a 
great  measure,  defeated  and  frustrated  by  the  liberal 
exercise  by  the  Legislature  of  the  power  to  grant 
charters  of  incorporation,  conferred  by  the  proviso  to 
that  section.  When  the  Convention  of  1870  assembled, 
one  of  the  evils  which  was  pointed  out  by  public 
sentiment  as  calling  for  correction  was  the  unrestricted 
exercise  by  the  Legislature  of  the  power  to  create  cor- 
porations. The  remedy  for  this  evil  was  furnished  in 
the  clause  of  §8,  Art.  XI,  referred  to,  which  was 
manifestly  intended  to  apply  to  corporations  that  might 
thereafter  be  created,  the  rule  of  equality  and  uniformity 
of  rights  and  privileges,  which  constitute  the  true  mean- 
ing and  spirit  of  the  preceding  portion  of  that  section. 
Does  the  language  of  the  clause,  when  feirly  inter- 
preted, carry  out  this  rule,  and  make  the  several  clauses 
of  the  section  harmonize,  in  spirit  and  in  purpose? 
The  clause  commences :  "  No  corporation  shall  be  created, 
or  its  powers  increased  or  diminished,  by  special  laws.'' 
This  is  an  express  prohibition  against  the  granting  of 
charters  of  corporation  by  the  enactment  of  special 
laws,  and  clearly  takes  from  the  Legislature  ttie  power 
to  enact  a  special  law,  creating  a  single  corporation. 
But  it  was  not  thereby  intended  that  no  more  cor- 
porations should    be  thereafter    created,  but    they  were 
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not  to  be  created  by  special  law.  How  then  were 
they  to  be  created?  The  clause  proceeds:  "But  the 
General  Assembly  shall  provide,  by  general  laws,  for 
oi^nization  of  all  corporations  hereafter  created,'^  etc. 
This  language  contemplates  two  distinct  processes,  in 
order  that  a  corporation  may  commence  operations. 
First,  it  must  be  created,  that  is,  the  authority  to 
exist  as  a  corporation  must  be  communicated;  and, 
second,  after  this  authority  is  communicated,  the  cor- 
poration must  be  organized,  that  is,  it  must  be  recog* 
nized  by  competent  authority  as  having  complied  with 
the  terms  of  its  creation. 

It  is  clear  that  the  General  Assembly  is  to  provide 
the  general  laws  under  which  the  organization  is  to 
take  place;  but  it  is  not  required  that  the  General 
Assembly  shall  organize,  that  may  be  devolved  upon 
the  Courts,  or  any  other  designated  branch  of  the 
government.  Before  organization  there  must  be  crea- 
tion. Until  there  is  a  capacity  to  exist  as  a  corjpora- 
tion,  there  can  be  no  organization  as  a  corporation. 
This  capacity  can  only  be  created  or  communicated  by 
the  General  Assembly,  unless,  by  special  authority  of 
the  Constitution,  the  General  Assembly  may  devolve  it 
on  some  other  agency.  No  such  special  authority  is 
given  by  the  Constitution,  and  no  power,  except  by 
general  laws,  to  provide  for  organizing  these  corpora- 
tions thereafter  created,  that  is,  those  corporations  which 
the  General  Assembly  may  arrange  to  bring  into  being 
by  the  enactment  of  general  laws  prescribing  the  terms, 
forms,    privileges,    liabilities,    etc.,    to    attach    to    them. 
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Such  corporation  so  created  shall  be  organized  under 
general   laws  for  that  purpose. 

What  the  Convention  intended  by  the  language^ 
^^  the  General  Assembly  shall  provide  by  general  laws 
for  the  organization  of  all  corporations  hereafter  created/^ 
is  clearly  illustrated  by  the  Act  of  1849,  chapter  17, 
entitled  '*An  Act  for  the  incorporation  of  the  citizens 
of  any  town,  city,  or  village  in  the-  State  of  Tennessee, 
who  may  claim  it.'^  This  Act  provided  that  the  in- 
habitants of  any  village,  town  or  city  might  form  to 
themselves  a  body  corporate,  by  such  name  and  style 
as  they  might  select,  and  by  such  name  and  style 
have  perpetual  succession,  etc.  It  then  specified  the 
general  powers  which  such  corporations  should  enjoy 
and  exercise,  and  provided  that  when  the  inhabitants 
of  any  such  village,  town,  or  city  should  desire  to  be 
incorporated  under  this  Act,  they  were  to  present  their 
petition  to  the  County  Court,  and  upon  this  being 
done,  they  being  spread  upon  the  minutes,  and  a  copy 
ordered  to  be  registered,  they  were  organized  as  a  cor- 
poration. 

This  was  a  general  law,  under  which  any  village, 
town,  or  city  could  become  incorporated,  with  the 
powers,  privileges  and  rights  specified  in  the  law.  It 
was  a  full  declaration  of  the  legislative  will.  It 
created  the  inhabitants  of  any  village,  town,  or  city  a 
corporation,  that  is,  made  them  legally  capable  of  being 
a  corporation,  by  presenting  their  petition  to  the 
County  Court.  If  their  petition  pursued  the  provisions 
of  the  law,  the  County   Court    had    no  discretion,  but 


DECEMBEE  TERM,  1873.  105 

Thofi.  Chadwell  and  Others,  ez  jMirfe. 

were  required  to  receive  the  petition,  and  have  H 
spread  upon  their  minutes,  and  when  this  was  done, 
the  corporation  created  by  the  Legislature  was  organized 
by  the  County  Court.  The  constitutionality  of  the 
Act  of  1849,  ch.  17,  was  tested,  in  the  case  of  Mayor 
and  Aldermen  of  Morridovm  v.  SheJJUmy  1  Head,  24,  in 
which  case  this  Court  held,  that  the  Act  was  clearly 
constitutional. 

The  same  policy  which  induced  the  Legislature,  in 
18^,  to  provide  for  the  incorporation  and  organization 
of  all  villages,  to^vns  and  cities  that  might  desire  in- 
corporation, induced  the  Convention,  in  1870,  to  extend 
the  policy  to  all  corporations,  and  to  take  from  the 
Legislature  all  the  power  to  create  corporations,  except 
under  general  laws  for  their  organization  and  creation. 
To  suppose  that  the  Convention  intended  to  confer 
upon  the  Legislature  the  power  to  authorize  the  Courts 
to  create  as  well  as  to  organize  corporations,  would  be  to 
attribute  to  them  the  folly  of  authorizing  the  existence, 
in  every  county  of  the  State,  of  a  tribunal  empowered 
to  create  just  as  many  and  such  corporations  as  each 
tribunal  might  determine  to  be  proper,  thus  increasing 
an  hundred  fold  the  evil  intended  to  be  corrected. 
Nor  do  we  see,  in  the  language  employed  by  the 
Convention,  either  any  uncertainty  or  ambiguity  of 
meaning,  especially  when  interpreted  in  the  light  of 
the  judicial  and  legislative  history  of  the  State. 

The  language  is  imperative,  requiring  the  Legisla- 
ture to  pass  general  laws,  under  which  all  Corpora- 
tions should    be  organized.      The  Act  of   January  30, 
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1871,  entitled  "An  Act  to  authorize  the  Chancery 
Courts  in  this  State  to  grant  letters  of  incorporation," 
was  intended  to  carry  out  the  requirements-  of  the 
Constitution.  Provisions  are  made  by  this  Act,  under 
which  corporations,  for  various  purposes  therein  specified, 
may  be  organized  by  application  to  the  Chancery 
Courts.  As  to  these  cor{K)rations,  the  objects  of  the 
constitutional  requirements  are  sufficiently  accomplished 
and  provided  for.  The  objection  to  the  Act  is  con- 
fined to  those  provisions  in  which  the  Legislature  has 
assumed  that  power^  could  be  conferred  on  the  Chancery 
Courts  to  organize  other  corporations  than  those  orig- 
inated and  specially  provided  for.  In  this  respect,  we 
are  of  opinion  that  the  Legislature  misconceived  and 
transcended  the  powers  vested  in  them  by  the  Consti- 
tution. We  do  not  hold,  that  a  general  law  might 
not  be  so  framed  as  to  authorize  the  organization  of 
corporations  for  carrying  on  any  business  or  pursuit  in 
which  the  combination  of  capit^al,  skill  and  labor  might 
be  desired,  but  such  general  law  should  contain  such  an 
enumeration  of  the  powers  and  privileges  to  be  enjoyed 
by  such  corporations  as  would  leave  nothing  to  the  dis- 
cretion of  the  Chancellor,  and  limit  his  action  simply  to 
the  ministerial  duty  of  receiving  the  application,  and 
when  conforming  to  the  general  laws,  ordering  it  to  be 
spread  upon  his  minutes,  and  then  to  be  registered,  as 
required  by  law.  We  find  no  such  general  provision 
in  the  Act  of  1871,  under  which  the  Chancellor  was 
authorized  to  organize  the  petitioners  as  a  corporate 
body  in  the  business  of  hotel  keeping,  without  assuming 
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powers  which  could  only  be  exercised  by  the  Legisla- 
ture. 

The  constitutional  power  of  the  Legislature  to  de- 
volve upon  the  Chancery  Courts  jurisdiction  to  create 
corporations,  under  the  Act  of  July  30,  1871,  was  con- 
sidered by  the  Supreme  Court  at  the  September  Term, 
1872,  at  Knoxville,  in  the  case  of  C.  W.  Hall,  et  a&., 
V.  J.  A.  Mabry.  It  was  a  petition  by  Hall  and  others 
to  have  amendments  made  to  a  macadamized  turnpike 
charter,  granted  in  1866.  The  petition  was  demurred 
to,  upon  the  ground  that  the  General  Assembly  has  no 
power  to  delegate  authority  to  the  Chancery  Courts  to 
grant  charters  of  incorporation,  or  to  amend  charters  of 
incorporated  companies,  as  prayed  for. 

The  Court  held,  that  the  Constitution  explicitly  pro- 
hibits the  Legislature  from  creating  a  corporation  by 
any  special  law,  and  as  clearly  directs,  that  it  shall  pro- 
vide, by  general  laws,  for  the  organization  of  all  cor- 
porations to  be  thereafter  created.  And  it  was  fur- 
ther held,  that  provision  has  been  made,  by  the  general 
law  of  January  30,  1871,  for  organization  of  corpora- 
tions by  the  Chancery  Courts.  "This  law,"  say  the 
Court,  "is  a  general  one,  extending  to  every  case  in 
which  an  application  may  or  can  be  made  for  corporate 
privileges." 

By  this  language  we  understand  the  Court  to  hold, 
that  the  law  referred  to  confers  upon  the  Chancery 
Court  no  powers,  in  any  case,  to  create  a  corporation, 
but  that  in  every  case  in  which  provision  is  made  by 
general  laws  for  the  creation  of  corporations,  this  Act 
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aathorizes  the  Chancery  Court  to  organize  them  by 
granting  charters   in  pursuance  of  the  general   law. 

Hence^  the  Court  say,  in  conclusion,  "We  are, 
therefore,  of  opinion,  that  the  Chancery  Court  has 
power,  under  the  Act  of  January  30,  1871,  to  organize 
corporations  for  the  construction  of  macadamized,  graded, 
turnpij^e  and  plank  roads,'^  these  roads  being  specifically 
provided  for  in   §2   of   the  Act  of   January  30,   1871. 

But  we  find  no  general  law,  either  in  the  Code  or 
in  subsequent  Acts,  which  provides  for  the  creation  of 
corporations  for  carrying  on  hotels,  with  the  specific 
privileges  to  be  exercised  laid  down.  No  such  pro- 
vision for  the  creation  of  such  corporations  have  been 
made  by  general  law.  It  follows,  that  none  such  can 
be  organized  by  the  Chancery  Courts  until  some  general 
law  providing  for  such  corporations  shall  be  enacted. 
No  other  than  ministerial  duties  and  powers  can  be 
constitutionally  exercised  by  Chancellors  in  organizing 
corporations,  and,  therefore,  there  was  no  error  in  the 
refusal  of  Chancellor  Cooper  to  grant  an  appeal. 

His  decree  is  sustained,  with  costs. 
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1.  Trusts. — Admini$traior,    Chanoery  Oourit.    Power  to  tranter  truM  funds 

to  anoiher  Stale,  Where  the  beneficiary  of  a  trust  fund  becomes  a 
resident  of  another  State,  and  by  proper  proceedings  in  a  Chancery 
Court  there  procures  the  appointment  of  a  trustee,  with  sufficient 
bond,  for  the  custody  of  the  fund,  the  fund  may  be  transferred,  by  a 
decree  of  the  Chancery  Court  of  this  State,  to  such  trustee,  upon 
application,  accompanied  witb  a  certified  transcript  of  the  proper 
proceedings  had  in  the  Court  of  that  State,  and  the  administrator,  or 
trustee,  here  is  released  from  all  further  liability. 

2.  Same.  Same.   RighU  of  remainder-mm,   heading.   The  remainder-men, 

entitled,  upon  the  death  of  such  beneficiary,  to  the  fund,  are  not 
necessary  parties  to  a  proceeding  of  this  kind. 

Case  cited :  Giffaid  v.  Hort,  1  Scho.  &  Lef.,  408. 


FROM   LINCOLN. 


Appeal  from  the  Chancery  Court.  W.  P.  Hioker- 
SON,  Judge,  presiding,  by  interchange. 

Kercheval    &    Kercheval     for     Catherine.     M. 

■ 

Bright,  d  als. 

W.  B.  Martin  and  Boyles  &  Burnam  for  L.  P. 
Bright,   d  al. 

NiCHOifiON,  C.  J.,  delivered   the   opinion  of  the   Court. 

James  Bright  died  in  Lincoln  County  in  1870, 
having  made  his  will,  which  was  duly  proven  and 
recorded.      The    executors    named    in  the    will    having 
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declined  to  serve,  L.  B.  Bright  was  appointed  admin- 
istrator, with  the  will  annexed.  By  one  of  the  pro- 
visions of  his  will,  testator  gave  to  his  daughter, 
Catherine  M.  Bright,  four  thousand  dollars,  and  vested 
the  same  in  James  B.  Lamb,  as  trustee,  with  power 
to  use  the  interest,  or  even  the  corpus  of  the  fund, 
if  necessary,  for  the  comfortable  support  and  mainten- 
ance of  Catherine  M.  The  trustee  declined  to  accept 
the  trust,  and  the  County  Court  of  Lincoln  County 
appointed  L.  C.  Bright,  trustee,  who  accepted,  and 
gave  bond.  The  fund  came  into  his  hands,  and  he 
has  discharged  his  duties,  as  directed  in  the  will.  It 
appears  that  Catherine  M.  is  permanently  afflicted  and 
disabled,  and  having  an  only  sister  living  in  Kentucky, 
she  has  removed,  and  is  living  there  with  her  sister, 
as  the  most  suitable  person  to  attend  to  and  provide 
for  her  in   her  afflicted   condition. 

For  the  purpose  of  having  the  trust  fund  transferred 
to  the  present  place  of  her  residence,  Catherine  M. 
applied  to  the  Circuit  and  Chancery  Courts  of  Clark 
County,  in  Kentucky,  the  county  of  her  residence,  to 
have  a  trustee  appointed  there  for  the  custody  and 
management  of  the  fund.  Regular  steps  were  taken, 
which  resulted  in  the  appointment  of  a  trustee,  who 
entered   into   bond  with  satisfactory   security. 

An  application  was  then  made  to  the  Chancery 
Court  at  Fayetteville,  in  Tennessee,  based  upon  a 
certified  transcript  of  the  record  from  Kentucky,  and 
upon  allegations  that  it  was  to  her  manifest  interest 
and  advantage  that  the  trust  fund  should  be  transferred 
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to  the  place  of  her  residence,  there  to  be  held  and 
managed  by  the  trustee  appointed  for  the  purpose. 
The  administrator,  L.  P.  Bright,  and  the  trustee,  L. 
C.  Bright,  are  made  defendants  to  the  bill.  The 
answers  admit  the  facts  alleged,  and  agree  that  it 
would  be  to  complainant's  interest  that  the  fund  should 
be  transferred  as  prayed  for.  But  the  question  as  to 
the  power  of  the  Chancery  Court  to  order  the  transfer 
is  submitted  to  the  Court,  as  also  the  question,  whether 
such  a  decree  of  transfer  would  be  a  protection  to  the 
administrator  and  trustee  against  any  further  claim  of 
those  entitled,  in  remainder,  to  the  fund  after  com- 
plainant's death. 

The  Chancellor  held,  that  the  Chancery  Court  had 
jurisdiction  to  decree  a  transfer  of  the  trust  fund,  and 
that  the  facts  furnished  sufficient  evidence  that  the 
transfer  should  be  made  as  prayed  for. 

He  held,  also,  that  the  appointment  of  L.  C. 
Bright,  as  trustee,  was  not  binding  on  complainant, 
and  ordered  the  trustee  and  administrator  to  pay  the 
fund  into  Court.  But  as  the  amount  of  the  fund  was 
not  certain,   an   account  was  ordered. 

From  this  decree,  by  the  consent  of  the  Court,  an 
appeal  was  taken,   by  the  defendants,  to  this   Court. 

The  jurisdiction  of  Courts  of  Chancery  to  administer 
and  execute  trusts,  whether  created  by  deed  or  will, 
is  unquestionable.  In  exercising  this  jurisdiction,  the 
trust  is  to  be  so  executed  as  to  effectuate  the  intention 
and  purpose  of  the  donor  or  testator,  in  its  creation. 
Looking    to  the  will    of    James    Bright,  we    find  that 
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his  intention  and  purpose^  as  already  expressed,  was 
to  secure  to  an  afflicted  daughter  a  permanent  support 
during  her  life.  It  was  not  his  purpose  to  put  any 
restriction  upon  the  future  residence  of  his  daughter. 
She  is  as  much  entitled  to  the  benefit  of  the  provision 
made  for  her  after  removing  to  Kentucky  as  before. 
The  Court  is  empowered  to  administer  the  trust,  or 
have  it  administered,  in  such  way  that  she  shall  have 
the  full  benefit  of  the  fund,  whether  she  lives  in 
Kentucky   or  Tennessee. 

The  application  here  is  to  have  the  fund  transferred 
to  a  trustee,  appointed  by  the  Chancery  Court  in 
Clark  County,  Kentucky,  where  complainant  resides,  to 
be  there  administered  under  the  control  of  the  Chancery 
Court,   in   pursuance  of  the   directions   of   the   will. 

We  hold  this  to  be  the  proper  mode  of  making 
the  transfer  of  the  funds,  and  that  upon  proof  by 
certified  transcript  of  the  proper  proceedings  in  the 
Chancery  Court  of  Clark  County,  Kentucky,  and  satis- 
factory evidence  that  bond,  with  sufficient  sureties,  haar 
been  executed  by  the  trustee  appointed  by  the  Court 
in  Kentucky,  the  Chancery  Court  at  Fayetteville  could 
legally  and  properly  order  the  fund  to  be  transferred 
to  such  trustee,  and  that  such  transfelr  would  be  a  full 
and  conclusive  release  of  the  administrator  and  trustee 
in  Lincoln  County  from  further  liability.  After  the 
transfer  the  ftind  will  be  as  secure  as  before,  and  sub- 
ject to  be  applied  as  effectually  in  carrying  out  the 
object  of  the  testator,  as  if  administered  in  Tennessee. 

The    next  question    is,  whether    the    remainder-men^ 
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entitled  upon  the  death  of  Catherine  M.  to  the  fund, 
are  necessary  parties  to  the  proceedings?  After  vest- 
ing the  fund  in  a  trustee,  with  directions  to  loan  it 
out,  and  apply  the  interest  annually  for  the  support 
of  Catherine  M.,  and  if  necessary,  to  use  the  principal 
fund,  in  whole  or  in  part,  for  such  purpose,  the  will 
proceeds:  "At  her  death,  it  is  my  will  that  such  part 
of  said  $4,000,  as  may  not  be  expended  for  her 
necessary  support,  shall  be  equally  divided  among  my 
other  children  and  my  grandchildren  of  deceased  parents, 
etc."  The  legal  title  vests  in  the  trustee,  and  the 
equitable  title  in  Catherine  M.,  with  a  contingent  re- 
mainder to  testator's  children  and  grandchildren,  at  the 
death  of  Catherine  M.  The  contingency  is  double, 
first,  upon  any  of  the  fund  being  left,  and  second, 
upon  the  surviving  of  Catherine  M.  until  her  death, 
no  title  can  vest,  and  whether  any  shall  vest  then  it  is 
entirely  uncertain,  both  as  to  the  amount,  or  whether 
any  amount,  and  as  to  the  persons  entitled  to  take. 
The  party  having  a  present  interest,  and  the  one  who 
was  the  leading  object  of  the  testator's  bounty,  to-wit, 
his  daughter,  Catherine  M.,  is  before  the  Court,  and 
she  is  the  only  necessary  party.  This  would  be  so, 
if  it  was  an  application  to  convert  or  invest  the  fund. 
Even  in  the  case  of  land,  it  is  held,  that  when  all 
the  parties  are  not,  or  can  not  be  brought  before  the 
Court,  it  is  sufficient,  as  Courts  of  Equity  have  held, 
on  grounds  of  high  expediency,  to  bring  before  the 
Court  the  first  person  entitled  to  the  inheritance,    and 

if    there    be  no  such    person,  then  the  tenant  for   life. 
8— vol.  3. 
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Qiffard  v.  Hort,  1  Scho.  &  Lef.,  408.  But  this  is  not  an 
application  to  convert  or  change  the  character  of  the 
fund,  but  simply  to  change  it  from  one  jurisdiction  to 
another^  having  equal  power  to  prqtect  and  administer 
it  according  to  the  will  of  the  testator.  Clearly,  in 
such  case,  the  contingent  remainder-men  are  not  necessary 
parties. 

Upon  the  whole  case,  we  are  satisfied  that  the  de- 
cree of  the  Chancellor  is  correct,  and  we  affirm  it, 
and  remand  the  cause,  that  the  account  may  be  taken 
as  ordered,  and  the  further  steps  had  to  effectuate  the 
transfer  of  the  fund.  The  costs  of  this  Court  will 
be  paid  out  of  the  fund   by  the  trustee. 


R.  B.  Douglass  &  Co.  v.  Jno.  Harkrender. 

1.  WiLUS.  Holoffntphie,  Signed  by  (me  WUnim,  Evidence,  Where  a  tes- 
tatrix writes  and  signs  a  paper,  and  procures  one  witness,  intending 
to  procure  another,  and  thereby  to  complete  the  execution  of  the  paper 
as  a  witnessed  will,  until  such  a  second  witness  is  procured,  it  is  in- 
complete as  a  written  will.  But  if  she  writes  and  signs  the  paper  and 
procures  one  witness,  intending  to  procure  no  other  witness,  but  to  de- 
posit it  among  her  valuable  papers  as  her  will,  then  the  fact  that  there 
was  one  witness  to  it,  will  raise  no  presumption  that  it  is  an  incom- 
plete or  unfinished  will,  the  circumstance  may  be  weighed  by  the 
jury  in  determining,  whethel»  the  paper  was  signed  animo  teaUindi,  but 
it  cannot  operate  as  a  matter  of  law,  to  add  strength  to  the  presump- 
tion that  it  is  her  will. 

Cases  cited:  Crutcher  v,  Crutcher,  11  Hum^  335 ;  2  Head.,  308. 
Code  cited:  {2163. 
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2.  Same.  Same,  Same.  The  jury  must  look  to  the  proof,  not  only  to  de- 
termine whether  the  defendant  has  rebutted  plaintiff's  proof  as  to  the 
reqairements  of  the  Statute  upon  holographic  wills,  but'  also,  as  to 
whether  the  testatrix  wrote  the  paper  with  a  testamentary  intent,  and 
deposited  it  with  her  valuable  papers,  and  kept  it  pieaeryed  as  her 
wiU. 

Case  cited:  Hooper  «.  McQuarv,  MSS. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court.  W.  H.  William- 
son, Judge. 

Sandebs  &  Cantbell,  and  J.  J.  Tubneb,  for 
Douglass  &  Co. 

JoBDAN  and  J.  F.  [Stokes,  and  Williamson  & 
Stoby  for  Harkrender. 

Nicholson,  C.   J.,  delivered  the  opinion  of  the  Court, 

This  was  an  issue  deuisavit  vd  non  in  the  Circuit 
Court  of  Wilson  County.  The  question  was,  whether 
the  paper  writing,  executed  in  1865,  purporting  to  be 
the  will  of  Martha  H.  Douglass,  should  be  set  up 
and  established  as  her  holographic  will,  in  pursuance 
of  §2163  of  the  Code.  Under  the  proof  and  the 
instructions  of  the  Circuit  Judge  to  the  jury,  they  re- 
turned a  verdict  in  favor  of  the  will,  and  the  con- 
testants have  appealed. 

Several  errors  in  the  charge  of  the  Circuit  Judge 
to  the  jury  are  relied  on  for  a  reversal. 

After  construing  §2163,  of  the  Code,  and  stating 
with  correctness  the    character    of  the    evidence  which 
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plaintiff  was  reqaested  to  make^  in  order  to  entitle 
him  to  a  verdict^  the  Judge  said:  ^'If  you  find  that 
all  of  these  requisites  have  been  met  in  the  proof  by 
the  plaintiff^  the  presumption  of  law  is^  that  the  tes- 
tatrix intended  the  paper  to  operate  as  a  last  will  and 
testament."  This  is  sustained  by  the  case  of  OnUcher 
V.  OndcheTy  11  Hum.  335,  in  which  it  was  held,  that 
'^if  a  testamentary  paper  be  found  among  the  valua- 
able  papers  of  the  deceased,  and  be  proved  in  the 
manner  required  by  the  Act  of  1874,  (§2163  of  the 
Code,)  these  circumstances  are  equivalent  to  an  ex- 
press publication  before  witnesses,  because  it  is  to  be 
inferred  from  them,  that  the  party  intended  to  give 
effect  to  the  paper  as  his  will." 

After  thus  laying  down  the  general  principle  cor- 
rectly, the  Judge  proceeded  to  add:  "If  the  paper  is 
subscribed  by  one  attesting  witness,  that  fact  will  add 
strength  to  the  presumption.  If  the  plaintiff's  case 
is  thus  made  out,  the  burden  of  proof  is  upon  the 
defendants,  who  must  meet  the  proof  of  the  plaintiff 
as  to  these  requirements,  by  showing  affirmatively  that 
the  paper  was  not  found  among  valuable  papers,"  etc., 
enumerating  the  several  requirements  specified  in  §2163, 
and  explaining  by  what  character  of  proof  the  de- 
fendant must  meet  that  made  by  plaintiff,  so  as  to 
rebut  the  presumption  raised  by  his  proof. 

Two  objections  are  made  to  this  portion  of  the 
charge.  First,  that  it  was  error  to  instruct  the  jury, 
that  if  there  was  an  attesting  witness  to  the  paper, 
that  &ct  would  add  strength  to    the  presumption  that 
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it  was  the  will  of  testatrix.  This  instruction  was 
given  in  view  of  the  proofs  that  although  the  script 
was  propounded  as  a  holographic  will^  yet  that  there 
was  the  name   of  one  attesting  witness    subscribed. 

There  was  also  proof  that  in  1862,  testatrix  had 
executed  a  will  with  two  subscribing  witnesses.  After 
the  Court  finished  his  charge^  the  defendant's  counsel 
requested  him  to  instruct  the  jury  in  substance^  that 
if  the  deceased  had  made  previous  wills^  attested  by 
two  witnesses^  and  if  they  find  that  when  testatrix 
signed  the  paper  in  controversy^  and  procured  one 
witness  thereto^  and  spoke  at  the  time  of  getting  a 
second  witness^  and  failed  to  get  a  second,  the  law 
would  presume  that  it  was  not  a  complete  or  executed 
will  in  this  condition,  and  before  the  jury  could  find 
in  its  fieivor,  the  plaintifi^  must  show  by  proof  that  she 
abandoned  the  idea  of  getting  a  second  witness,  and 
that  by  words  or  acts  she  showed  an  intention  for  it 
to  operate  as  a  will  in  its  unfinished  condition  with 
the  one  witness. 

The  Judge  declined  to  charge  as  requested,  further 
than  he  had  already  done  in  his  written  charge.  The 
only  charge  which  he  has  given,  appUcable  to  the 
proof  referred  to  in  the  request  was,  tfikt  if  testatrix 
had  procured  one  witness  to  the  paper,  that  &ct  would 
add  strength  to  the  presumption  that  it  was  her  will. 
The  fact  that  testatrix  wrote  and  signed  her  will,  and 
procured  one  witness  to  it,  would  constitute  proof 
which  might  be  properly  weighed  by  the  jury,  in 
determining    whether    or    not,    the    paper    was    signed 
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animo  tesUxndi;  but  we  know  of  no  principle  or 
rule^  on  which  each  a  fact  could  operate  as  a  matter 
of  law  to.  add  strength  to  the  presumption  that  it  was 
her  will,  arising  from  the  proof  of  the  several  re- 
quirements specified  in  §2163.  Whether  the  instruction 
was  intended  to  inform  the  jury,  as  matter  of  law,  or 
matter  of  &ct,  that  the  procuring  of  one  witness  to 
the  paper  by  testatrix  added  strength  to  the  presump- 
tion, it  was  erroneous.  If,  as  a  matter  of  law,  we 
know  of  no  such  rule  of  law,  if  as  matter  o£  feet, 
then  whether  it  had  any  weight  in  it  and  how  much, 
was  for  the  jury  to   determine. 

But,  secondly,  it  is  insisted  that  the  charge  was 
not  such  a  response  to  the  request  of  defendant's  coun- 
sel, as  they  have  a  right  to  receive.  The  request  was 
based  upon  proof  made  in  the  cause,  and  they  were 
entitled  to  have  the  law  applicable  to  that  proof  de- 
clared to  the  jury.  It  is  certainly  true,  as  a  matter 
of  law,  that  if  testatrix  wrote  and  signed  the  paper, 
and  procured  one  witness,  intending  to  procure  another, 
and .  thereby  to  complete  the  execution  of  the  paper  as 
a  witnessed  will,  until  such  a  second  witness  was  pro- 
cured, it  was  incomplete  and  unfinished  as  a  written 
will.  But,  if  she  wrote  and  signed  the  paper,  and 
procured  one  witness,  intending  to  procure  no  other 
witness,  but .  to  deposit  it  among  her  valuable  papers 
as  her  will,  then  the  feet  that  there  was  one  witness 
to  it,  would  raise  no  presumption,  that  it  was  an  in- 
complete or  unfinished   will. 

On    the    other    hand,   if   she  wrote  and    signed  the 
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paper,  and  procured  one  witness,  intending  to  procure 
another,  and  thus  perfect  it  as  a  witnessed  will,  but 
afterwards  changed  her  purpose,  and  determined  to 
make  it  operate  as  her  holographic  will,*  by  keeping, 
it  among  her  valuable  papers,  it  would  so  operate, 
although  she  had  procured  one  witness  to  it,  with  the 
intention  of  procuring  a  second,  but  whether  she  so 
abandoned  her  original  purpose,  and  determined  to 
make  the  paper  her  will  by  depositing  and  keeping  it 
as  such  among  her  valuable  papers,  was  a  question  of 
fact  for  the  jury,  on  which  defendants  were  entitled  to 
the  instructions  of  the  Court.  It  .has  been  repeatedly 
held,  that  it  is  not  conclusive  in  favor  of  the  paper, 
that  it  is  in  the  form  of  a  testament,  perfect  in  all 
its  parts,  written,  signed  and  found  as  prescribed  in 
cases  of  holographic  wills.  2  Head,  308.  It  may 
nevertheless  not  be  an  operative  will,  for  the  reason 
that  it  may  be  shown  by  proof  not  to  have  been  in- 
tended to  operate  as  a  will.  When  all  the  require- 
ments of  the  Statute  are  proven  by  the  plaintiff,  the 
law  raises  the  presumption  that  it  was  intended  to  be 
a  will,  but  this  presumption  may  be  rebutted,  not 
only  by  showing  that  some  or  all  of  the  requirements 
have  not  been  complied  with,  but  by  showing  either 
that  the  paper  was  not  written  and  signed  animo  tes^ 
iandi,  or  that  it  was  not  deposited  ai\d  kept,  and  re- 
garded as  a  subsisting  will.  To  ascertain  this  leading 
and  controlling  fact,  'whether  the  testator  intended 
the  paper  to  be  his  will,  and  so  held  and  de- 
posited   it,     must    be  determined    by  the    jury,    from 
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the  proof  of  facts  and  circumstances^  intrinsic  and  ex- 
trinsic. 

In  response  to  the  request  of  defendant's  counsel^ 
the  Judge  eught  to  have  instructed  the  jury,  not  only 
that  they  should  look  to  the  proof  to  determine 
whether  defendant  had  rebutted  the  plaintifis'  proof, 
as  to  the  several  requirements  of  the  Statute  as  to 
holographic  wills,  but  that  they  should  look  to  the 
proof  to  ascertain  whether  the  testatrix  wrote  the 
paper  with  a  testamentary  intent,  and  whether  she  de- 
posited it,  or  caused  it  to  be  deposited  with  her  valu- 
able papers,  with  that  intent,  and  whether  she  so  kept 
and  preserved  it  as  her  will.  Hooper  v.  McQuary, 
(MSS.)  The  failure  of  the  Judge  to  instruct  the 
jury  in  reference  to  the  matter  referred  to  waa  error. 
For  the  errors  indicated,  the  judgment  will  be  reversed, 
and  a  new  trial  granted. 


J.  W.  Sellabs  v.  Fixe,  Anderson  &  Green. 

1.  PaiNCiPAL  AND  Surety.  Stayor.  EcecuHon.  The  Propaiy  cflhe  Prin- 
cipal must  first  be  Exhautted,  It  is  the  duty  of  an  officer  to  first  exhaust 
the  property,  both  real  and  personal  of  the  principal,  before  proceed- 
ing fo  sell  that  of  the  sarety  or  stayor. 

Code  cited:  23028-6-^0^1. 

Act  cited:  Act  of  1843,  Gh.  32.    Nich.  Sup.,  p.  278. 
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2.  Saice.     The  Stahde  not  Direciory.     Whm.    The  Act  reqairing  the  officer 

to  exhaust  the  property  of  the  principal  first  before  seizing  the  prop- 
erty of  the  surety,  is  not  merely  directory,  but  mandatory  when  the 
slirety  insists  upon  his  right  of  protection  under  its  provisions. 

Cases  cited  and  reviewed :  Atkinson  v.  Rhea,  7  Hum.,  59 ;  Cheatham  v. 
Brien,  3  Head.,  553 ;  Dice  v.  Penn,  ei  oL,  2  Swan,  564 ;  Cooly  Con. 
Lim.,  p.  77. 

3.  Same.    Same.    iVodiee.     Otrtwrari,    The  remedy  by  certiorari  is  ap- 

propriate   to    quash  a  levy   on  property  wrongfully  made  by  an 
officer. 
Cases  cited ;  Jones  v.  Williams,  2  Swan,  105;  Beeler  v.  Hall,  11  Hum., 
446. 


FROM   DEKALB. 


Appeal  from  the  Circuit  Court.  Joseph  Clark, 
Special  Judge. 

J.  A.  &  E.  C.  Nesmith  for  Sellars. 

R.  Cantbell  for  Fite,  Anderson  &  Green. 

Freeman,    J.,    delivered    the    opinion    of    the    Court. 

This  is  a  petition  for  certiorari  and  supersedeas,  to 
quash  a  levy  of  an  execution,  levied  on  the  property 
of  plaintiff,  the  surety  for  stay  on  a  judgment  ob- 
tained by  Fite,  Anderson  &  Green,  against  one  Dodds, 
before  a  Justice  of   the  Peace  of  DeKalb   County. 

The  petition  shows  that  the  principal  had  ample 
property  in  the  county,  on  which  the  complainant 
could  have  levied  to  satisfy  the  execution,  and  the 
same  was  shown  to  the  officer,  and  he  urged  to  make 
the  levy;  that  he  would  not  do  so,  but  wrongfully 
levied  on  the  property  of   the  surety. 


122  NASHVILLE : 


J.  W.  Sellars  v.  File,  Anderson  &  Green. 


The  petition  was  dLsmissed  on  motion,  and  the  only- 
question  is,  whether  it  states  sufficient  grounds  for 
granting  the  relief  prayed  for.  §3028  of  the  Code 
provides,  "that  when  the  judgment  or  decree  is  against 
the  principal  and  his  surety,  it  shall  be  the  duty  of 
the  officer  having  the  collection  thereof,  to  exhaust  the 
property  of  the  principal,  both  real  and  personal,  be- 
fore  proceedibg  to   sell   the   property   of  the   surety." 

§3029  defines  "  surety "  to  mean  accommodation  en- 
dorsers, stayors,  and  all  other  persons  whose  liability 
on  the  debt  or  contract  is  posterior  to  that  of  an- 
other. But  says,  the  surety  shall,  if  requested  by 
the  officer,  show  the  property  of  the  principal  to  en- 
title himself  to  the  benefit  of  this  provision.  §3030 
provides,  that  after  exhausting  the  property  of  the 
principal,  the  officer  shall  proceed  to  subject  the  prop- 
erty of  other  parties,  in  the  order  of  their  liability  on 
the  debt  or  contract,  and  makes  a  similar  provision 
for  showing  property  of  party  previously  liable,  on 
request   of   the   officer,   as   in   the   preceding  section. 

§3031  then  provides,  that  all  parties  will  be  consid- 
ered equally  liable  in  all  cases,  unless  the  order  of 
liability  is  shown  to  the  Court  or  Justice,  and  recited 
in  the  judgment  or  decree,  but  the  Clerk  or  Justice, 
issuing  an  execution  on  the  judgment  or  decree  con- 
taining these  recitals,  shall  state  the  order  of  liability 
in  the  execution.  These  sections,  in  the  main,  are 
taken  from  the  Act  of  1843,  Ch.  32.  Nich.  Sup.,  p. 
278. 

It  is  plain  from  the  face  of  the  Act  that  the  Leg- 
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islature  intended,  in  terms  not  to  be  misunderstood, 
that  a  principal's  property  should  first  be  exhausted 
by  an  officer  haying  an  execution  in  his  hands,  be- 
fore the  sureties  should  be  subject  to  a  levy.  ,  They 
have  imposed  certain  requirements  to  be  pursued  before 
this  Act  shall  be  effective  to  shield  the  sureties,  how- 
ever. One  is,  that  the  fisict  of  the  suretyship  shall  be 
made  to  appear  to  the  Court  rendering  the  judgment, 
shall  be  recited  in  said  judgment,  and  shall  appear  in 
the  face  of  the  execution.  This  was  to  enable  the 
officer  from  the  face  of  the  writ  in  his  hands  to  see 
the  facts,  that  he  might  know  what  was  his  duty  in 
the  premises.  That  he  might  be  still  further  guarded 
from  error,  or  not  be  put  to  inconvenience  in  the 
performance  of  his  duty,  and  the  plain  mandate  of  the 
Statute  carried  out,  without  delay,  it  is  provided,  that 
if  requested  by  the  officer,  the  surety  shall  show  the 
property  of  the  principal,  in  order  to  entitle  himseli 
to  the  benefit  of  these  provisions  in  his  fevor.  Now, 
when  all  this  is  done,  the  question  is,  can  the  officer 
legally  proceed  to  take  the  property  of  the  surety 
under  the  execution,  rather  than  that  of  the  principal 
thus  shown  him?  We  think,  clearly  not,  unless  we 
can  disregard  the  plain  language,  meaning  and  well- 
considered  purpose  of  the  legislature.  In  other  words, 
hold  that  the  officer  may  lawfully  do,  that  which  the 
law  expressly  forbids  him  to  do,  and  thus  permit  the 
Statute  to  be  operative  for  the  benefit  of  the  surety, 
not  under  the  circumstances  prescribed  by  the  Statute, 
but   only  at  the  will  of  an  officer  having  an   execution, 
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in  his  hands.  This  officer  is  liable  to  be  influenced 
by  the  plaintiff,  whose  agent  he  is,  to  a  certain  ex- 
tent, in  the  collection  of  the  debt.  Where  land  of 
the  principal  is  to  be  levied  on  as  the  means  of  sat- 
isfying the  execution,  the  delay  in  this  mode  of  col- 
lecting under  execution,  may  well  prompt  both  the 
creditor  and  the  officer  to  desire,  if  possible,  to  pass 
it  by,  and  take  the  speedier  method  of  going  on  the 
personal  property  of  the  surety,  as  would  appear  to  be 
the  fact  in  this  case,  admitting  the  allegations  of  the 
petitioner  to  be  true.  It  seems  clear,  from  the  lan- 
guage of  the  Legislature,  that  it  is  the  imperative  duty 
of  the  officer  to  levy  on  the  property  of  the  principal 
first,  if  to  be  found.  In  case  he  finds  any  trouble  in 
this  direction,  he  may  request  the  surety  to  show  him  prop- 
erty of  the  principal,  and  if  he  &ils  to  do  so,  then  he  is 
at  liberty  to  go  on  the  property  of  the  surety,  but  not 
until  then,  unless,  as  I  think,  the  law  is  disregarded, 
and  practically  repealed.  It  is  proper  to  say  here,  that 
the  execution  in  this  case  recites  the  fiict  of  the  surety- 
ship of  the  petitioner,  as  required. 

But  it  is  maintained  that  this  Statute  has  been 
held  to  be  directory  to  the  sheriff  or  officer,  and  the 
remedy  is  alone  against  the  officer  for  violation  of  the 
right  of  the  surety.  I  cannot  assent  to  the  correctness 
of  this  view,  nor  do  we  think  that  the  fair  construction 
of  any  of  our  decisions  on  the  question,  though  single 
remarks  of  the  Judge,  delivering  the  opinion,  referred 
to,  taken  out  of  their  connection,  or  without  reference 
to  the  facts  of  the  case,   might  lead  to  the    conclusion 
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stated.  The  case  of  Atkinson  v.  Rkea^  7  Hum.,  59, 
is  a  case  relied  on  to  support  this  proposition.  It  will 
be  seen,  however,  in  looking  at  the  case,  that  the 
Court  adjudges  that  the  petition  was  properly  dismissed, 
because  it  showed  on  its  face  that  the  negro  levied  on 
as  the  property  of  the  principal,  for  which  a  delivery 
bond  was  given,  with  Cobb  as  surety,  was  not  de- 
livered to  the  officer,  and  that  Cobb,  the  surety,  while 
claiming  that  this  negro  should  have  been  levied  on  as 
property  of  Atkinson,  the  principal,  in  exoneration  of 
his  own  property;  yet  in  the  same  petition  had  in- 
sisted throughout,  that  she  was  his  own  property.  It 
might  suffice  to  say,  that  this  case  did  not  raise  the 
question  of  a  surety  pointing  out  the  property  of  the 
principal  for  the  officer,  or  the  fact  that  ample  unin- 
cumbered property  of  the  principal  was  in  the  county, 
subject  to  execution.  No  such  case  was  stated  in  the 
petition,  and  it  was  properly  dismissed.  It  is  true, 
after  deciding  the  case  on  the  ground  stated,  the  Judge 
says  in  conclusion  of  the  opinion,  that  the  Act  of  As- 
sembly requiring  the  sheriff  to  exhaust  the  property 
of  the  principal  before  going  on  that  of  the  surety,  is 
only  directory  to  the  officer.  If  he  disregards  it,  the 
surety  may  sue  him  and  recover  damages,  but  the  ex- 
ecution and  sale  of  the  property  of  the  surety  will 
be  good,  and  valid,  etc.  But  as  we  have  seen,  the 
&cts  did  not,  as  we  think,  raise  the  question  under 
the  Statute — no  such  case  as  is  now  before  us  being 
stated  in  the  petition.  What  was  thus  said  is  pure 
dicta  on  a  question   not  before  the  Court,   and    cannot 
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be  regarded  as  authority.  We  may  add  that  the 
statement  of  law  by  the  Judge,  may  be  correct  in 
reference  to  the  matters  stated  by  the  Court,  that  the 
officer  would  be  liable  for  damages,  and  the  purchaser's 
title  be  good  under  a  sale,  but  it  does  not  follow 
that  the  officer  ought  to  be  allowed,  in  violation  of 
law,  to  perpetrate  the  wrong,  and  the  surety  lose  his 
property,  and  be  driven  to  a  suit  against  the  officer 
for  his  damages.  This  might  prove  a  very  inadequate 
remedy.  What  shall  be  the  measure  of  damages? 
Might  not  the  officer  be  entitled  to  show  that  the 
money  received  from  the  sale  of  the  property  went  in 
discharge  of  the  debt  on  which  the  surety  was  liable, 
by  way  of  reducing  the  damages,  and  thus  the  prop- 
erty, or  its  proceeds  at  least,  be  appropriated  to  the 
debt  by  indirection.  We  confess  there  would  be  dif- 
ficulty  in   holding   the  contrary. 

The  next  case  relied,  on  is  Cheatham  v.  Br  ten,  3 
Head,  553.  In  that  case  the  principal  had  died,  and 
his  property  could  only  be  reached  by  reviving  the 
judgment.  The  Court  held  simply,  that  the  property 
of  the  principal  under  these  circumstances  not  being 
immediately  subject  to  the  execution,  as  was  contem- 
plated by  the  plain  meaning  of  the  Statute,  the  offi- 
cer's duty  was  to  execute  the  writ  on  the  property  of 
the  surety.  This  case  was  properly  decided,  but  only 
raised  the  question  we  have  stated,  no  other,  and  cer- 
tainly not  the  one  now  before  the  Court.  It  is  true, 
the  remark  is  made  that  the  Statute  is  directory,  but  , 
the   reasoning  of  the   Court   tends    strongly    to    sustain 
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the  view  we  have  laid  down,  and  that  where  prop- 
erty of  the  principal  was  immediately  open  to  execu- 
tion, the  officer  was  bound  to  take  it  in  exoneration 
of  the   surety. 

This  word  directory ,  in  construing  Statutes,  we  find 
used  in  several  senses  in  our  decisions,  and  frequently 
with  more  or  less  inaccuracy.  The  context,  however, 
will  in  general,  explain  its  application,  as  in  the  case 
of  Dice  V.  Penn,  et  ah,  2  Swan,  564,  where  the  title 
of  a  purchaser  of  land  under  execution,  was  sought  to 
be  held  void,  because  there  was  personal  property  of 
the  party  known  to  him  of  the  defendant,  yet  he 
lived  on  the  land.  The  Court  say,  the  Statute  on 
this  subject  was  directory  to  the  sheriff,  and  the  pur- 
chaser's title  good,  but  adds,  the  direction  of  the  law 
is  only  intended  for  the  benefit  of  the  debtor,  and 
being  for  his  benefit,  no  other  person  could  take  ad- 
vantage of  it.  So  in  a  case  in  1  Heisk.,  414,  to 
the  question,  of  sale  of  sureties'  property,  the  Court 
say,  the  Statute  is  directory  to  the  sheriff,  and  is  for 
the  protection  of  the  surety.  If  the  surety  submits 
to  it,  no  one  else  can  be  heard  to  complain.  The 
meaning  of  the  Court  in  these  cases  clearly  is,  that 
in  reference  to  objections  made  by  third  parties,  the 
Statute  is  so  far  held  directory,  as  that  such  parties 
shall  not  take  advantage  of  the  failure  to  comply  with 
the  directions,  while  the  party  intended  to  be  pro- 
tected does  not  complain  of  the  violation  of  his  rights. 
In  none  of  these  cases,  however,  is  it  held,  that  as 
between   the  surety   and   the   plaintiff  in    the    execution, 
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and  his  agent  the  ofBcer^  the  Btatate  is  directory  in 
the  sense  that  the  officer  may  disregard  its  mandate 
at  his  pleasure,  the  surety  be  injured  at  his  will,  liis 
property  sold,  and  the  Courts  turn  a  deaf  ear  to  his 
application  for  restraining  or  preventing  relief,  when 
he  makes  the  case  of  wrong,  and  applies  for  it.  The 
definition  of  a  directory  statute,  as  given  by  Judge 
Cooley,  Const.  Lim.,  p.  77,  adopted  by  this  Court  in 
several  cases,  excludes  the  idea  that  this  Statute  can 
be  construed  as  directory  in  the  sense  contended  for. 
It  is  as  follows:  "Those  directions  wh\ch  are  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper,  orderly  and 
prompt  conduct  of  business,  and  by  a  failure  to  obey 
which,  the  rights  of  those  interested  will  not  be  pre- 
judiced, are  not  commonly  to  be  regarded  as  manda* 
tory.  But  this  rule  prensupposes  that  no  nega- 
tive words  are  employed  in  the  Statute,  which  expressly 
or  by  necessary  implication  forbid  the  doing  the  act 
in  any  other  manner,  than  as  directed;  and  the  doct- 
rine is  to  be  applied  with  much  circumspection."  We 
need  but  add,  that  the  language  of  these  sections  of 
the  Code  is  as  imperative,  as  to  the  order  in  which 
the  property  shall  be  subjected  can  be  made,  and  the 
intention,   as   we  think,   clear   beyond  all   question. 

We  may  add,  under  the  rule  given  above,  that  it 
is  not  a  question  of  the  mode  of  doing  the  act  that  is 
provided  for  in  this  case,  so  that  it  might  be  indif** 
ferent  whether  this  or  that  mode  was  pursued,  but  the 
act  itself  is  forbidden,  and  the  surety   is  declared    en- 
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titled,  (not  to  sue  the  officer)  but  to  have  his  princi- 
pal's property  first  exhausted.  'The  Statute  says  he 
is  entitled  to  have  this  done.  The  decision  in  this 
case  holds,  as  I  understand  it,  that  he  is  not  so  en- 
titled, though  he  has  complied  with  all  the  require- 
ments of  the  law,  but  may  sue  the  officer  for  damages, 
thus  depriving  the  surety  of  the  right  given  by  the 
Statute,  and  furnishing  another  and  different  one  on 
general  principles.  To  this  view  I  have  been  unable 
to  assent. 

In  addition  to  the  above,  the  remedy  by  certiorari 
has  been  held  the  appropriate  remedy  to  quash  a  levy 
on  property  exempt  from  execution,  wrongfully  levied 
on  by  an  officer.  Jones  v.  WiUiama,  2  Swan,  105. 
This  was  so  held  on  the  principle,  that  notwithstand- 
ing an  officer  and  creditor,  who  advised  the  levy,  were 
liable  to  an  action  for  damages,  and  the  officer  liable 
to  indictment,  this  mode  of  redress  prevented  the  in- 
jury, and  permitted  the  exempted  property  to  remain 
in  possession  of  the  party.  The  principle  applies  with 
equal  force  in  the  case  now  under  consideration.  The 
case  of  Beder  v.  HaUy  11  Hum.,  446,  we  think  dis- 
tinctly recognizes  the  right  of  a  surety  to  require  the 
property  of  parties  liable  under  the  Statute  before  him, 
to  be  exhausted  before  resorting  to  his.  The  Court 
say,  that  Baker,  who  was  stayor,  in  the  fibcts  shown, 
would  have  the  right  to  require  the  property  of  the 
other  parties  to  the  judgment  (appearing  as  principals) 
to  be  exhausted,  before  proceeding  against  his  property. 

We    think    this    case    has  generally  been    followed    in 
9— vol.  3. 
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practice,  and  the  certiorari  resorted  to  for  the  asser- 
tion of  the  right  of  the  surety.  The  certiorari  in 
such  cases  being  used,  as  the  Court  say,  to  remedy  an 
injury  or  wrong  actually  done— that  is,  the  levy  on 
his  property,  in  violation  of  provisions  of  the  Statute, 
requiring  a  levy  on  the  property  of  the  principal  first. 
The  question,  we  concede,  was  not  directly  raised  in 
this  case.  As  to  the  policy  or  wisdom  of  the  Statute 
requirement,  we  need  not  decide;  it  is  8u£Scient  its 
requirements  are  plain,  and  the  party  has  by  his  peti- 
tion presented  a  clear  case  of  its  violation,  and  asks 
that  it  be  prevented,  and  he  have  the  benefit  of  the 
law  as  enacted.  We  think  it  ought  not  be  denied 
him,  by  saying  the  requirement  is  merely  directory  to 
the  officer.  On  the  contrary,  we  think  it  gives  a 
right  to  the  surety  to  which  he  is  clearly  entitled. 
We  but  add,  that  the  preventive  relief  is  always  better 
than  reparation,  as  it  is  next  to  impossible  with  per- 
fect accuracy  to  make  the  party  whole  by  damages, 
but  if  he  keeps  his  property,  his  right  remains  in 
tact  as  guaranteed  by  the  law.  That  all  should  en- 
joy their  legal  rights  guaranteed  to  them  without  mol- 
estation, is  the  great  leading  object  of  all  wholesome 
laws,  and  Courts  should  always  lean  to  that  policy 
which  secures  this  end. 

For     these    reasons,     I    am    compelled    to     dissent 
from  the  views  of  the  Court  in  the  opinion  just  read.* 

*  ThiB  is  Judge  Freeman's  dissenting  opinion,  and  by  accident  preceeds 
the  opinion  of  the  Court  delivered  by  Judge  Deaderick,  which  immediately 
follows. — ^Bepobteb. 
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Principal  akd  Surety.  Property  of  Principal  must  he  exhausted  first. 
Statute  Directory,  The  Act  of  the  Aflsembly  that  requires  the  Bherifi 
to  exhaust  the  property  of  the  pritacipal  in  the  execution  before  the 
property  of  the  surety  shall  be  taken,  is  only  directory  to  the  officer. 
If  he  disregards  this  direction,  and  thereby  the  surety  is  injured,  the 
officer  is  liable  in  damages  to  the  party  aggrieved,  but  the  execution 
and  sale  of  the  property  of  the  surety  will  be  good  and  valid,  not- 
withstanding the  principal  has  property  that  might  have  been  seized. 

Cases  cited :  Atkinson  v.  Bhea,  7  Hum.,  69 :   Beeler  v.  Hall,  11  Hum., 
446 ;  Cheatham  v.  Brien,  3  Head,  553. 

Code  cited :  {3028  to  23031. 

Act  cited :  Act  of  1843,  Ch.  32,  U  and  2. 


FROM   DEKALB. 


Appeal  from  the  Circuit  Court.  Joseph  Clark, 
Special  Judge. 

J.  A.  &  R.  C.  Nesmith  for  Sellars. 

R.  Cantrell  for  Fite,  Anderson  &  Green. 

Deadebick,    J.,    delivered  the   opinion  of  the   Court. 

Fite,  Anderson  &  Green  obtained  a  judgment  be- 
fore a  Justice  of  the  Peace  of  DeKalb  County,  against 
one  J.  H.  Dodd,  which  was  stayed  by  plaintiff  Sellars. 
Execution  was  issued  upon  the  judgment,  against  Dodd, 
and  Sellars  as  stayor,  and  the  officer  levied  the  same 
on  several  horses  as  the    property  of   Sellars,  showing 
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by  his  returii;  endorsed  upon  the  execution  that  Dodd 
had  no  property,  real  or  personal,  on  which  to  levy 
such   execution. 

The  stayor,  Sellars,  filed  his  petition  for  writs  of 
certiorari,  and  brought  the  cause  into  the  Circuit 
Court,  and  entered  a  motion  to  quash  the  execution; 
and  plaintiff  below  entered  a  motion  to  dismiss  the 
petition. 

The  petition  states  that  petitioner  was  stayor,  and 
Dodd  principal  in  the  execution,  and  that  these  facts 
were  shown  in  the  execution;  that  Dodd  had  property 
liable  to  the  execution  at  the  time  of  the  levy^  which 
he,  petitioner,  pointed  out  to  the  officer,  and  that  his 
return  that  Dodd  had  no  property  was  &\se. 

The   Circuit  Judge  dismissed   the  petition,   and  ^Sel- 

» 

lars  appealed  to  this  Court. 

By  §3028  to  §3031  of  the  Code,  it  is  provided, 
that  when  the  judgment  is  against  a  principal,  and  his 
surety,  or  stayor,  or  endorser,  and  the  fact  of  such 
suretyship  is  recited  in  the  judgment  and  execution; 
that  the  officer  having  such  execution,  shall  levy  the 
same  first  upon  the  property  of  the  principal,  before 
proceeding  to  sell  the  property*  of  the  surety,  stayor 
or  endorser.  But  such  surety,  stayor  or  endorser,  if 
so  requested  by  the  officer,  shall  show  the  property 
of  the  principal  to  entitle  himself  to  the  benefit  of 
this  provision. 

These  sections  of  the  Code  embody  the  substantial 
provisions  of  the  Act  of  1843,  Ch.  32,  §§1  and  2, 
and  have  been  several  times  construed  by  this    Court. 
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In  the  case  of  Atkinson  &  Cobb  v.  Rheaj  7  Hum.^ 
59,  Cobb  was  surety  of  Atkinson^  and  the  execution 
was   levied  on  his  property. 

Cobb,  upon  a  motion  to  quash  the  execution,  in* 
sisted  that  as  he  was  surety,  and  Atkinson,  principal, 
the  execution  should  have  been  levied  upon  the  negro 
girl  of  Atkinson,  and  not  upon  his,  Cobb's  negro 
boy,  because  the  law  required  that  the  property  of 
the  principal  should  be  first  exhausted.  To  this  the 
Court  say,  that  Cobb,  in  his  petition  claims  the  girl 
as  his  own  property,  and  has  no  right  .in  the  face  of 
such  claim  to  insist  she  should  have  been  levied  on, 
instead   of  the  boy. 

If  the  girl  and  boy  both  belonged  to  Cobb,  neither 
could  have  been  levied  on  while  the  principal  had 
property  liable  to  execution,  according  to  the  construc- 
tion  of  the  law  insisted   upon. 

But  the  Court  further  say,  as  decisive  of  the  ques- 
tion made,  that  ^'  the  Act  of  the  Assembly  that  re- 
quires the  Sheriff  to  exhaust  the  property  of  the 
principal  in  the  execution  before  the  property  of  the 
surety  shall  be  taken,  is  only  directory  to  the  officer. 
If  he  disregards  this  direction,  and  thereby  the  surety 
is  injured,  the  officer  is  liable  in  damages  to  the  party 
aggrieved,  but  the  execution  and  sale  of  the  property 
of  the  aurety  will  be  good  and  valid,  notwithstanding 
the  principal  has  property  that  might  have  been  seized.^' 
This,  we  think,  is  a  direct  adjudication  of  the  ques- 
tion fairly  raised  upon  the  facts  presented  in  the  case. 

The  case  of' Beder  v.  HaU,   11   Hum.,   446,  decides 
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nothing  in  conflict  with  the  direct  and  unequivocal 
holding  in   the   case   in   7   Hum. 

Judge  McKinney,  in  the  case  of  Beeler  v.  Hally 
says,  upon  the  facts  in  the  record,  Beeler,  the  stayor 
of  the  judgment,  would  have  the  right  to  require  that 
the  property  of  the  principal  should  be  exhausted  be- 
fore  proceeding  against  his  property. 

The  Act  of  1843,  and  Code,  §3028,  require  the 
same  thing  in  language  quite  as  strong  as  that  used  by 
Judge  McKinney.  But  this  requirement  has  been  con- 
strued by  this.  Court  in  7  Hum.,  59,  and  3  Head,  554, 
to  operate  upon  the  officer,  and  not  to  eflect  the  right 
or  remedy  of  the  plaintiff. 

In  3  Head,  553,  Judge  McKinney  delivering  the 
opinion  of  the  Court,  refers  to  and  approves  the  case  of 
Atkimon  v.   jRAea,   7  Hum. 

He  re-affirms  the  holding  in  the  7  Hum",  case,  say- 
ing, that  the  provision  of  §3028  of  Code  is  cfirectory, 
and  proceeds  to  say  that  where  the  principal's  property 
is  encumbered,  or  there  is  any  legal  obstacle  in  the  way 
of  its  immediate  subjection  to  execution,  the  officer  not 
only  might  disregard  the  direction  of  the  Statute  to  first 
exhaust  the  principal's  property,  but  it  would  be  his 
positive  duty  to  do  so,  and  to  proceed  at  once  against 
the  property  of  the  stayor  or  other  surety.  But  he 
adds,  the  officer  must  be  careful,  at  his  peril,  not  to 
pass  over  the  property  of  his  principal  if  it  is  accessible. 

These  sections  of  the  Code  were  not  intended  to  em- 
barrass the  creditor  in  the  collection  of  his  debts,  but  to 
give  sureties  additional   means  of  self-pFotection   against 
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their  liabilities^  in  having  it  in  their  power  to  compel 
the  officer  to  exhaust  their  principal's  property  in  the 
first  instance,  and  if  he  refused  to  obey  the  requirements 
of  the  Statute  without  legal  excuse,  then  to  hold  him 
liable  for  the  payment  of  such  damages  as  the  surety 
may  have  sustained  by  his  wilful  neglect  of  his  duty. 
Let  the  judgment  be  affirmed. 


Wm.  a.  Ott  v.  R.  P.  Smith,  et  al. 

Slaves  tftle  vests  ik  Legatee.  Asaent  of  Executor  not  Necesaary.  Time 
for  Computing  Value  in  mew  of  Collation,  Where  a  testator  died  poa- 
sessed  of  slaTes,  the  title  to  the  same  upon  his  death  vested  in  his 
l^gateefl,  and  to  this  end  the  consent  of  the  executor  was  notneoeasaiy, 
but  as  the  slaves  ceased  to  be  property  before  any  division,  in  collat- 
ing advancements,  their  value  when  the  title  vested  was  properly 
taken  into  account  in  ascertaining  the  rights  of  the  legatees. ' 

Cases  cited:  Savage  r.  Hale,  1  Sneed,  367;  Elliot  v.  Holder,  3  Head,  700; 
Johnson  v.  Johnson,  2  Heisk.,  526. 

Code  cited:  {2246. 

Act  cited:  Act  of  1827,  Ch.  61. 


FROM  RUTHERFORD. 


Appeal  from  the  Chancery  Court.    John  P.  Steele, 
Chancellor. 

Palmer  &  Richardson  for  Ott. 
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Jno.    W.    Burton    and    Chas.    Keady  for  Smith 

NiCHOi^ON,   C.  J.,   delivered  the  opinion  of  the  Court. 

This  is  a  controversy  between  R.  P.  Smith  and 
wife^  and  John  Buchanan  and  wife^  together  with  two 
others  on  the  other  side^  all  the  parties  being  legatees 
of  James  McGill^  deceased.  Before  his  death  he  had 
advanced  to  his  daughter^  Elizabeth  Smith,  two  slaves, 
which  he  valued  at  $1,860.  After  making  this  ad- 
vancement, to-wit,  on  the  ninth  of  December,  1861,  he 
executed  his  will,  and  died  about  the  sixteenth  of 
February,  1862.  His  will  was  proven  and  recorded 
in  the  Rutherford  County  Court  in  1865,  when  A.  D. 
Ott  administered;  the  executor  named  in  the  will  not 
qualifying.  Afterwards  A.  D.  Ott  died,  and  in  1868, 
W.  A.  Ott,  was  qualified  as  administrator,  de  bonis  rum, 
etc.  He  files  this  bill  for  the  collation  of  advance- 
ments, and  for  a  construction  of  the  will  of  James 
McGill. 

After  giving  to  his  widow  three  slaves  by  name, 
he  directs  in  item  three,  that  the  balance  of  his  negro 
property  be  divided  into  five  equal  shares,  one  of 
which  he  gives  to  his  wife  during  her  life. 

In  item  fifth,  he  says:  "The  balance  of  my  land, 
afl^r  laying  off  to  my  wife  her  one-third,  and  the 
balance  of  my  negroes,  not  herein  given  to  my  wife 
for  life,  I  give  and  devise  to  all  of  my  children 
equally." 

In  item  eight,  he  says:     "I  have    heretofore  given, 
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by  way  of  advancements,  to  my  daughter,  Elizabeth 
Smith,  a  negro  woman,  purchased  for  her  at  $1,160, 
and^a  negro  girl  at  |700,  making  $1,860.  In  the 
division  of  my  land  and  negroes,  she  is  to  be  charged 
with  the  value  as  above  of  said  two  negroes,  and  the 
other  children  are  to  be  made  up  an  equal  amount 
out  of  the  land  and  negroes,  before  she  shall  get  any 
port  thereof/' 

Testator  was  the  owner  at  his  death  of  eleven 
thousand  acres  of  land,   and  nineteen  slaves. 

The  Chancellor  decreed  that  the  two  slaves  advanced 
to  Elizabeth  Smith,  at  the  value  of  |1,860,  be  collated 
and  brought  into  contribution  by  the  administrator,  in 
distributing  the  estate  according  to  the  will,  first  against 
the  remaining  slaves,  to  be  valued  at  the  date  of  the 
death  of  the  testator,  on  the  16th  of  February,  1862; 
and  that  unless  this  value  of  $1,860  shall  exceed  the 
one-fourth  part  in  value  of  all  the  slaves  of  the  es« 
tate,  the  two  given  to  Elizabeth  Smith  included,  the 
devise  of  real  estate  to  Elizabeth  Smith  is  not  liable 
to  abate,  in  order  to  make  this  sum  of  $1,860,  or  any 
part  thereof. 

The  Clerk  and  Master  was  ordered  to  take  proof, 
and  report  value  of  the  nineteen  slaves  at  the  death 
of  testator. 

The  Clerk  and  Master  reported  that  the  value  of 
all  the  slaves  of  which  testator  died  possessed,  was 
the  sum  of  $9,450,  and  the  value  of  the  two  advanced 
to  Elizabeth  Smith,  $1,860,  being  less  than  one-fourth 
in  value  of  the  slaves  owned  by  testator  at  his  death, 
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the  Chancellor  decreed  that  this  sum  of  $1,860,  should 
not  be  charged  to  Elizabeth  Smith  in  the  division  of 
testator's  real  estate,  holding  that  the  title  to  the  nine- 
teen slaves  vested  upon  his  death  in  his  children  and 
devisees   under  his   will. 

The  cause  is  brought  here  by  appeal  of  Buchanan 
and  wife,  and  the  two  minor  defendants.  For  them 
it  is  insisted  •  that  the  Chancellor  erred  in  holding  that 
the  title  to  the  slaves,  of  which  the  testator  was  owner 
was  vested  upon  his  death  in  his  legatees.  It  is  said 
that  the  assent  of  the  executor  was  necessary  to  the 
vesting  of  the  title  in  the  legatees.  This  presents  the 
only   question   in   the   case. 

By  the  common  law,  every  legatee,  whether  general 
or  specific,  and  whether  of  chattels,  real  or  personal, 
was  required  to  obtain  the  executor's  assent  to  the 
legacy  before  his  title  as  legatee  was  complete  and 
perfect.  The  whole  personal  property  of  the  testator 
was  devolved  upon  his  executor.  2  Wms.  Ex'rs., 
1235. 

This  doctrine  was  repeatedly  and  uniformly 
held  in  this  State,  until  it  was  changed  as  to  slave 
property,  by  the  construction  placed  upon  the  Act  of 
1827,  Ch.  61.  In  the  case  of  Savage  v.  Hale,  1 
"*  Sneed,  367,  the  Court  said:  "Since  the  Act  of  1827, 
Ch.  61,  the  title  to  slaves  does  not  pass  to  the  per- 
sonal representative,  as  before  that  Act  was  the  case 
as  to  all  personal  property,  but  to  the  distributees,  as 
land  goes  to  the  heirs  on  the  death  of  their  ancestor, 
with  no  other  exception  but  that    the  administrator  is 
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bound  to  take  possession  of  them^  and  if  not  required 
to  pay  debts  to  distribute  them."  In  the  case  of 
Elliot  V.  Holder,  3  Head,  700,  it  was  held  as  follows: 
"The  principle  being  established,  that  in  the  present 
state  of  the  law,  in  case  of  a  person  dying  intestate, 
the  title  to  slaves  passes  directly  to  the  distributees, 
subject  to  the  trust  in  the  personal  representative  in 
behalf  of  the  creditors  of  the  estate,  it  necessarily  results, 
that,  as  between  themselves,  and  as  against  all  others, 
except  creditors  of  the  estate,  the  title  of  the  distrib- 
utees must  be  regarded  as  complete,  without  the  assent 
of  the  administrator." 

The  same  rule  was  recognized  in  2  Sneed,  365, 
and  in  Johnson  v.  Johnson,  2  Heisk.,  526.  In  the 
latter  case  it  was  held,  "since  the  Act  of  1827,  Ch. 
51,  and  the  Code,  §2246,  the  title  to  slaves  vested 
directly  in  the  distributees  of  an  intestate,  or  the  lega- 
tees of  a  testator,  and  not  in  the  administrator  or  ex- 
ecutor,  as  it  did  prior  to  that  Act. 

It  follows,  that,  upon  the  death  of  the  testator,  the 
nineteen  slaves  descended  and  vested  in  his  legatees, 
subject  as  among  themselves  to  immediate  divison;  but 
as  the  slaves  ceased  to  be  property,  by  operation  of 
law,  before  any  division,  in  collating  advancements, 
their  value  when  the  title  vested  was  properly  adopted 
in  ascertaining  and  settling  the  rights  of    the   legatees. 

The  Chancellor  so  held,   and  we  affirm    his  decree.  . 
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B.  F.  Wiggins,  Adm^r  v.  W.  W.  Gill. 

CosTRAcrrs,  Conditiami  Preoedeni,  The  defendant  parcha«ed  two  judgments 
against  one  Dwiggine,  of  the  plaintiff,  upon  condition  that  he  would 
file  a  bill  and  invalidate  a  mortgage  held  upon  the  land  of  Dwiggins ; 
the  plaintiff  succeeded  in  setting  aside  only  a  portion  of  the  mortgage, 
such  as  was  given  for  Confederate  money.  Held,  this  is  a  contract 
dependent  on  the  condition  precedent,  and  the  simple  question  is, 
whether  it  had  been  performed.  It  was  error,  therefore,  to  chaige  the 
jury  concerning  impossible  conditions,  for  if  the  thing  promised  be 
possible,  it  is  no  excuse  that  the  promisor  became  unable  to  perform 
it  by  causes  beyond  his  control.  The  Court  say,  **  As  there  appears 
proof  in  the  case,  tending  to  show  that  it  is  probable,  that  both  parties 
supposed  that  the  entire  debt  of  Warren  was  for  Confederate  money, 
we  can  see  how  this  part  of  his  charge  may  have  mislead  them,  by 
putting  the  case  on  an  erroneous  ground,  and  leading  the  jury  to  find 
for  the  defendant,  because  of  this  fact,  when  it  was  not  the  real  ques- 
tion submitted  to  them  by  the  pleadings  in  the  case." 

Case  cited :  Benj.  on  Sales,  424-5-6,  p.  36-7. 


FROM  BEDFORD. 


Appeal   from  the  Circuit  Court.      W.  H.  William- 
son, Judge. 

T.  B.   IviE,   Thos.   K.   Myers  and  J.  A.  Warder 
for  Wiggins,   Adm'r. 

Geo.  Cooper  for  W.  W.  Gill. 

Freeman,   J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought    alleging    the    breach    of 
the    following    contract,     substantially.       That    plaintiff 
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had  two  judgments  before  a  Justice  of  the  Peace  of 
Bedford  County,  against  R.  S.  Dwiggins,  which  the 
defendant  agreed  to  purchase,  and  did  purchase,  on 
condition  that  the  plaintiff  would  file  a  bill  in  the 
Chancery  Court  at  Shelbyville,  against  said  Dwiggins 
and  C.  A.  Warren,  for  the  purpose  of  invalidating 
and  setting  aside  a  mortgage  or  deed  of  trust,  which 
C.  A.  Warren  held  on  the  land  of  Dwiggins,  the  de- 
fendant Gill  having  also  a  deed  of  trust  on  the  same 
property,  and  procuring  a  decree  invalidating  the  con- 
federate portion  of  said  Warren  mortgage,  or  the  amount 
thereof,  which  was  Confederate  money.  In  addition 
to  this,  plaintiff^  was  to  make  the  mill  property,  which 
was  included  in  the  mortgage  bring  at  the  sale  by 
defendant,   the   sum  of  |2,000. 

The  declaration  alleges,  that  in  consideration  of  the 
above  premises,  the  defendant  purchased  said  judgment 
at  the  price  of  fifty  cents  on  the  dollar,  and  that  the 
plaintiff  had  performed  his  port  of  the  agreement,  but 
defendant  had  fiiiled,  and  refused  as  to  his  undertak- 
ing. An  issue  was  made  on  these  allegations,  upon 
•which  a  trial  was  had,  a  verdict  rendered  by  the  jury 
for  defendant  under  the  instructions  of  the  Court,  from 
which  an  appeal  in  error  to  this  Court  is  prose- 
cuted. 

The  bill  of  exceptions  fails  to  show  that  it  con- 
tains all  the  evidence  submitted  to  the  jury,  so  that 
we  need  not  examine  the  question  as  to  the  weight 
of  the  proof,  but  only  see  what  questions  were  legi- 
timately raised  on  the   facts,   in  order  to  determine  the 
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correctness  of  his  Honor's  charge^  as  applicable  to  the 
facts  before  us.. 

The  proof  on  *the  part  of  the  plaintiff  niakes  out 
,  his  case ;  the  proof  on  the  part  of  the  defendant,  tends 
to  show,  that  the  entire  mortgage  was  to  be  set  aside, 
and  in  other  respects  to  sustain  the  opposite  of  the  plain- 
tiff's case.  It  further  shows,  that  the  bill  was  filed 
by  plaintiff,  and  sought  to  have  the  entire  mortgage 
set  aside,  but  that  the  decree  of  the  Chancellor  only 
found  that  about  $14,000  of  the  mortgage  debt  of 
Warren  was  for  Confederate  money,  and  that  $2,000 
of  it  was  Southern  Bank  notes,  the  debt  being  up- 
wards of  $16,000,  and  decreed  the  mortgage  valid  as 
to  the  $,2000,  but  invalid  as  to  the  balance.  His 
Honor,  the  Circuit  Judge,  charged  the  jury  very  ac- 
curately on  the  main  issue  presented.  He  told  the 
jury  in  substance,  that  if  the  condition  precedent  to 
the  performance  of  the  contract,  was  that  Wiggins  was 
to  file  the  bill  and  set  aside  the  mortgage  to  the  ex- 
tent of  the  Confederate  money  embraced  in  it,  and 
had  obtained  a  decree  to  that  effect,  the  jury  should 
find  for  the  plaintiff.  But  on  the  other  hand  if  they 
found  from  the  proof,  that  the  decree  did  not  set 
aside  the  whole  of  the  Warren  debt,  and  the  condition 
was  that  the  whole  debt  should  be  set  aside,  then 
they   should   find   for   the  defendant. 

Here  his  Honor  might  have  stopped.  It  was  a 
plain  question  of  a  contract  dependent  on  the  con- 
dition precedent  stated  in  the  declaration,  and  the 
simple    question    was,   whether    it    had  been    performed 
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as  alleged.  In  addition  to  this,  however,  he  pro- 
ceeded to  instruct  the  jury  upon  another  question,  that 
seems  to  have  been  debated  before  him  in  the  argu- 
ment of  counsel,  as  follows:  If  under  a  mutual 
mistake,  Gill  and  Wiggins  believed  that  the  Warren 
debt  w^as  a  Confederate  debt,  and,  therefore,  fraudul- 
ent, and  the  decree  shows  that  only  a  part  of  said 
debt  was  a  Confederate  debt,  and  the  balance  a  valid 
debt,  the  condition  precedent  being  impossible  of  per- 
formance on  that  account,  you  will  find  for  defendant. 
In  this  statement  his  Honor  has  confused  two  very 
distinct  and  different  principles  of  law,  and  in  his 
conclusion  given  a  wrong  result,  as  following  from  his 
last  assumed  premises,  that  is,  that  if  the  condition 
precedent  had  become  impossible,  then  the  defendant 
should  have  a  verdict,  or  rather  he  has  misapplied  the 
principle  as  to  impossible  conditions,  which  is  applica- 
ble properly  to  the  case  of,  when  a  party  is  sued  for 
a  breach  of  his  contract,  and  he  alleges,  that  the  con- 
dition on  which  he  was  to  perform  it  had  become 
impossible,  as  by  the  act  of  God,  or  the  act  of  govern- 
ment, as  by  an  Act  of  the  Legislature  forbiding  the 
act  to  be  done.  As  illustration  of  the  rule,  if  a  party 
agree  to  sell  and  deliver  his  horse  Eclipse,  to  another 
on  a  fixed  future  day,  and  the  horse  die  in  the  in- 
terval, the  obligation  is  at  an  end.  Benj.  on  Sales, 
424.  Or  as  in  the  case  of  Taylor  v.  Caldwell,  cited 
by  same  author,  p.  425,  where  an  action  was  brought 
for  breach  of  promise  to  give  the  plaintiff  the  use  of 
a  certain  music  hall,  for  four  specified    days,    and    the 
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defence  wsus  held  effective^  that  the  hall  had  been  burnt 
down  before  the  appointed  days^  so  that  it  was  impos- 
sible to  fulfil  the  condition.  The  introduction  of  im- 
possible conditions  was  out  of  place^  as  presented  by 
his  Honor  under  the  above  rules^  and  did  not  aid  in 
reaching  his  conclusions,  nor  furnish  any  basis  for  it^ 
on  the  facts  assumed  by  him,  nor  was  it  in  any  way 
applicable  to  .the  case  in  hand,  for  it  is  settled  that 
the  conditions  excusing  performance  on  the  part  of  a 
party  bound,  must  be  such  as  are  in  their  nature  impos- 
sible to  be  performed,  or  physically  impossible  to  be 
done.  But  if  the  thing  promised  be  possible  in  it- 
self, it  is  no  excuse  that  the  promisor  became  unable 
to  perform  it  by  causes  beyond  his  control,  for  it  was 
his  own  fault  to  run  the  risk  of  undertaking  uncon- 
ditionally to  fulfil  a  promise,  when  he  might  have 
guarded  himself  by  the  terms  of  his  contract.  Benj. 
on  S.,  425-6.  The  contract  of  the  plaintiff  not  being 
in  its  nature  one  impossible  of  performance  in  the 
sense  of  the  law,  it  was  a  simple  question  of  fisict, 
what  the  contract  was,  whether  to  get  clear  of  the 
entire  Warren  debt,  or  only  the  part  based  on  Con- 
federate money,  and  whether  the  plaintiff  had  done 
what  he  agreed  to  do,  so  as  to  entitle  him  to  call 
on  the  defendant  to  perform,  or  hold  him  responsible 
for  &ilures. 

The  doctrine  of  mutual  mistake,  which  is  presented 
as  an  integral  element  on  which  to  base  the  assump- 
tion  of  impossibility  of  performance,  from  w^hich  his 
conclusion  is  drawn  that  the  jury  should   find    for  the 
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defendant,  does  not  have  any  connection  rightfully  with 
the   question   of  a  condition  impossible  to  be  performed. 

« 

The  rule  on  that  subject  is.  well  stated  by  Mr.  Ben- 
jamin, p.  36,  "that  contracts  can  only  be  effected  by 
mutual  assent,  therefore  it  follows,  that  when  through 
mutual  mistake  of  fact,  each  was  assenting  to  a  dif- 
ferent contract,  there  is  no  real  valid  agreement,  not- 
withstanding the  apparent  mutual  assent.^'  An  illus- 
tration of  the  principle  is  found  in  the  case  of  sale 
of  t^n  tons  of  sound  merchantable  hemp,  but  it  was 
intended  by  the  vendor  to  sell  St.  Petersburgh  hemp, 
and  by  the  buyer  to  purchase  Riga  Rhine  hemp,  a 
superior  article,  and  it  was  held,  that  there  was  no 
contract,  the  assent  of  the  parties  not  having  been 
given  to  the  selling  and  buying  of  the  same  subject 
matter.  ThomJUm  v.  Kemper ^  5  Taunt.,  and  •  other  cases 
cited  by  Benjamin,  36-37.  But  then,  as  says  Mr. 
Benjamin,  "we  must  not  confound  the  cases  of  mutual 
mistake  as  to  the  subject  matter  of  the  sale,  or  the 
price,  or  the  terms,  which  prevent  the  sale  ever  com- 
ing into  existence  by  reason  of  the  absence  of  consent 
to  the  same  thing  by  the  parties,  with  a  mistake  made 
by  one  of  the  parties  as  to  collateral  feet,  or  what 
might  be  termed  a  mistake  in  motive.  If  the  buyer 
gets  the  very  article  he  purchases  on  the  terms  agreed 
on,  the  contract  is  complete,  evjen  though  one  or  the 
other  may  be  mistaken  totally  in  the  motive  that  in- 
duced the  assent,  as  in  the  case  of  purchase  of  a  ma- 
chine from  a  Patentee,  for  a  particular  use,  but  which 

on  trial    totally    feiled    to    serve    the    purpose,    it  was 
10— vol.  3. 
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held,   this  was  no  defence  against  the    payment    of   the 
price. 

These  well  settled  principles,  as  we  have  said,  are 
confounded  together  by  his  Honor  the  Circuit  Judge 
improperly,  and  in  the  form  presented  have  no  appli- 
cation to  the  real  issues  made  on  the  pleadings.  The 
one  sold  or  agreed  to  sell  *his  judgments,  the  other  to 
buy  these  identical  judgments  on  a  certain  condition, 
the  only  question  was,  whether  the  condition  had  been 
performed.  The  only  question  on  which  we  find  dif- 
ficulty is,  whether  this  error  of  his  Honor  was  a  mere 
abstract  proposition,  or  did  it  necessarily  tend  to  mis- 
lead the  jury  in  arriving  at  their  conclusion.  As 
there  appears  proof  in  the  case,  tending  to  show  that 
it  is  probable,  that  both  parties  supposed  that  the  en- 
tire debt  of  Warren  was  Confederate  money,  we  can 
see  how  this  part  of  his  charge  may  have  mislead 
them,  by  putting  the  case  on  an  erroneous  ground,  and 
leading  the  jury  to  find  for  the  defendant  because  of 
this  fact,  when  it  was  not  the  real  question  submitted 
to  them  by  the  pleadings  in  the  case.  A  lawyer 
would  not  probably  have  been  mislead,  a  jury  might 
all  have  been  so  misled. 

As  to  the  question  raised  by  the  request  of  plain- 
tiff, on  the  assumption  that  the  plaintiff  was  mislead 
by  the  representation  of  Gill,  that  the  whole  of  the 
debt  was  Confederate  money,  it  is  sufiicient  to  say, 
that  no  such  question  was  made  by  the  pleadings;  no 
such  case  having  been  alleged,  therefore,  his  Honor  did 
not  err  in  refusing  to  charge  as  requested,  however  sound 
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the  principle  might  be^  as  stated  in  the  instructions  asked 
for.  The  result  is^  that  for  the  error  pointed  out,  the 
case  will  be  reversed,  and  remanded  for  a  new  trial. 


Moses  Buchanan  v.  A.  M.  Robinson. 

1.  Unlawful  Entbt  akd  Dftaineb.    Appeal  Bond,    In  caaes  of  nnlaw- 

f al  detainer,  where  an  appeal  is  grants  to  defendant  by  the  Circuit 
Judge,  he  is  entitled  to  poflsefleion,  upon  his  giving  the  proper  bond, 
the  Court  has  no  power  to  order  a  writ  of  possession,  upon  plaintiff's 
giving  the  bond  prescribed  in  app*3als  from  judgments  before  three 
Justices. 

Code  cited  and  construed :  gSSTSa,  33736,  3363. 

Acts  cited :  Acts  of  1849, 1870. 

2.  Statxttes.    Not  Repealed  by  Implioation.    Statutes  are  not  repealed  by 

implication,  unless  the  repugnancy  between  the  new  provision  and 
the  former  Statute  be  plain  imd  unavoidable. 

1  Kent)  508.  (a). 


FBOM  RUTHEKFORD. 


Appeal   from  the  Circuit  Court.      W.  H.  William- 
son, Judge. 

J.  W.  Burton,  Thos.  L.  Dodd,  H.  P.  K£eble  and 
J.  L.  Cannon  for  M.  Buchanan. 

Palmer   A  Richardson  and  S.   D.   Hancock  for 
A.  M.  Robinson. 


3b    147 
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NiCHOLSOX,   C.   J.,  delivered  the   opiaion  of  the  Court. 

Brobinson  commenced  an  action  of  unlawful  detainer 
against  Buchanan,  before  three  Justices  of  the  Peace  of 
Rutherford  County,  to  obtain  possession  of  a  tract  of 
land.  While  the  case  was  pending  before  the  Justicea, 
and  before  they  rendered  a  judgment,  Buchanan  filed  his 
petition  and  obtained  from  a  Circuit  Judge,  the  writ  of 
certiorari,  by  which  the  case  was  transferred  to  the  Cir- 
cuit Court.  No  motion  was  made  in  the  Circuit  Court 
to  dismiss  the  petition,  but  the  parties  proceeded  to  trial 
on  the  merits,  as  if  the  cause  had  come  into  the  Court 
upon  appeal,  or  had  originated  there  by  summons.  Upon 
the  trial,  a  judgment  was  rendered  in  favor  of  Robinson, 
and  a  writ  of  possession  was  ordered  to  issue.  There- 
upon Buchanan  prayed  an  appeal  in  error  to  this  Court, 
which  was  granted,  upon  his  giving  bond  in  double  the 
value  of  two  years  rent,  which  bond  was  executed  and 
the  appeal  granted.  The  record  then  proceeds,  and  de- 
fendant having  appealed,  and  a  writ  of  possession  having 
been  awarded  said  plaintiff,  it  is  ordered,  that  he  give 
bond  and  security  in  the  sum  of  $2,400,  for  the  rent  of 
the  land  during  litigation,  conditioned  to  be  paid  if  de- 
fendant prosecutes  his  appeal  successfully.  Upon  the 
issuance  of  the  writ  of  possession  awarded  to  plaintiff, 
defendant  applied  by  petition  to  one  of  the  Judges  of 
tliis  Court,  and  obtained  the  writ  of  supersedeas,  super- 
seding the  execution  of  the  writ  of  possession.  Plaintiff 
now  makes  his  motion  to  discharge  the  supersedeas,  and 
allow  the  writ  of  possession  to  be  executed. 

The  action  of  the  Circuit  Judge,    in  ordering   a  writ 
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of  possession  to  issue  to  the  plaintiff^  notwithstanding  the 
defendant  had  appealed  to  this  Court,  and  given  bond 
in  $2,400  to  cover  double  the  value  of  two  years  rentp, 
seems  to  have  been  ba^d  upon  his  construction  of 
§3373a  and  §33736  of  the  Code.  The  first  of  these 
sections  provides,  that  whenever  a  plaintiff  in  actions  of 
forcible  entry,  etc.,  shall  recover  judgment  before  three 
Justices  of  the  Peace,  he  shall  be  immediately  restored  to 
possession ;  but  if  the  defendant  should  appeal  from  said 
judgment  to  the  Circuit  Court,  the  plaintiff  shall  still  be 
entitled  to  possession,  upon  his  giving  bond  in  double 
the  value  of  one  year's  rent,  conditioned  to  pay  all' costs 
and  damages  for  his  wrongfully  enforcing  his  writ  of 
possession,  and  to  abide  by  the  judgment  of  the  appellate 
Court  on  final  hearing. 

The  other  section  authorizes  the  proceedings  l^efore 
the  three  Justices,  to  be  removed  to  the  Circuit  Court 
by  certiorari  and  supersedeas,  giving  bond  and  security 
sufficient  to  cover  all  costs  and  damages;  if  the 
defendant  is  the  applicant,  the  bond  given  by  him  to 
be  sufficient  to  cover  the  rent  during  the  litigation, 
as  well  as  costs  and  damages.  It  is  observed,  that 
the  provisions  of  these  two  sections  are  confined  to 
the  proceedings  to  be  had,  while  the  causes  are  pending 
m  the  Circuit  Court,  upon  appeal  from  judgments 
rendered  by  three  Justices  of  the  Peace,  or  upon  the 
removal  of  such  cause  after  judgment  before  three 
Justices   of  the   Peace,   by   certiorari   and   supersedeas. 

Xo  provision  is  made  as  to  the  judgments  to  be 
rendered  in   the   Circuit    Court,    either    when    the    cafe 
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originated  in  that  Court^  or  when  cases  are  brought 
into  that  Court  by  certiorari,  before  judgment  rendered 
before  the  Justices,  which  is  the  present  case.  Nor 
is  ther  any  express  provision,  as  to  the  character  of 
bonds  to  be  executed  upon  appeals  from  the  Circuit 
Court  to  this  Court,  from  judgments  rendered  in  the 
Circuit  Court.  There  is  no  real  consistency  in  the 
two  sections,  as  to  the  character  of  bonds  to  be  given 
upon  appeals  and  upon  certiorari,  after  judgments  be- 
fore Justices.  In  the  first  section,  it  is  provided,  that 
if  defendant  is  the  appellant,  the  plaintiff  shall  retain 
possession,  upon  giving  bond  for  double  the  value  of 
one  yearns  rent*  In  the  second  section,  if  the  de- 
fendant is  the  applicant  for  certiorari,  he,  and  not  the 
plaintiff  is  to  give  bond  in  double  the  value  of  one 
year'^    rent. 

It  is  probable,  that  this  inconsistency  is  the  result 
of  oversight  in  the  draftsmen  of  the  second  section,  or 
of  the  omission  of  words  necessary  to  express  the  real 
intention  of  the  Legislature.  But  as  the  law  is  writ- 
ten, when  the  defendant  appeals  from  the  Justices' 
judgment,  the  plaintiff  gives  bond  for  the  rents;  but 
when  the  defendant  takes  the  case  up  by  certiorari, 
the   defendant  gives  bond   for  the   rents. 

In  the  present  case  the  defendant  took  the  case  to 
the  Circuit  Court  by  certiorari,  before  judgment  by  the 
Justices  was  rendered,  and  gave  no  bond  for  rents, 
but  only  the  usual  bond  for  costs  and  damages.  No 
motion  to  dismiss  the  petition  for  want  of  jurisdiction 
was  made,    but  the  parties  proceeded  to  trial,  as  upon 
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appeal,  or  upon  suit  commenced  in  the  Circuit  Court 
by  summons.  The  plaintiff  obtained  judgment,  but,  at 
the  time,  the  defendant  was  in  possession  of  the  land, 
and,  of  consequence,  the  judgment  was  that  plaintiff 
recover  possession.  The  difficulty  arises  at  that  point. 
The  defendant,  as  he  had  a  right  to  do,  appealed,  and 
gave  bond  in  double  the  value  of  two  years^  rents  as 
prescribed  by  the  second  section,  in  cases  of  certiorari 
from  Justices'  judgments.  According  to  the  reading 
of  this  section,  it  is  fiiirly  to  be  inferred,  that,  upon 
giving  bonds  for  the  rents  to  accrue  "during  litiga- 
tion,''  the  defendant  was  to  remain  in  possession.  If 
the  defendant  was  not  to  remain  in  possession  during 
the  litigation,  there  could  be  no  reason  for  such  a 
bond.  But  the  plaintiff  claimed  the  right  to  be  put 
in  possession,  notwithstanding  defendant's  appeal,  and 
upon  giving  the  bond  prescribed  in  the  first  section, 
the  Court  ordered  a  writ  of  possession  to  issue  to  the 
plaintiff.  This  was  done  upon  the  assumption  that  as 
the  plaintiff  had  the  right  to  possession,  upon  giving 
such  bond,  upon  appeal  by  defendant  from  the  Justices' 
judgment,  therefore  the  Court  could  give  possession  to 
the  plaintiff,  upon  defendant's  appeal  to  the  Supreme 
Court.  It  is  obvious,  that  no  such  exercise  of  power 
is  expressly  provided  for  in  the  section,  nor  is  it  by 
any  means  clear,  that  such  power  exists  by  fair  im- 
plication from  the  language  of  that  section.  Before 
the  enactment  of  §3373a  and  §33736,  the  law  was 
settled,  that  upon  appeal  by  defendant  from  a  judgment 
against  him  in    forcible    entry,    etc.,    he    continued    in 
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possession  during  the  litigation.  Statutes  are  not  con- 
sidered to  be  repealed  by  implication^  unless  the  re- 
pugnancy between  the  new  provision  and  the  former 
Statute   be  plain  and  unavoidable.       1   Kent,  508,  (a). 

There  is  no  such  clear  repugnance  between  §3363, 
which  was  the  Act  of  1849,  and  §3373a,  which  was 
the  Act  of  1870,  as  authorizes  us  to  hold  that  the 
latter  repeals  the  former.  Upon  the  facts  of  this  case, 
as  disclosed  in  the  record,  we  are  of  opinion,  that 
when  the  appeal  was  granted  to  defendant  by  the  Cir- 
cuit Judge,  upon  his  giving  the  proper  bond,  the 
Court  had  no  power  to  order  a  writ  of  possession, 
upon  plaintiff  giving  the  bond  prescribed  in  appeals 
from  judgments  before  three  Justices,  and,  therefore, 
that  the  supersedeas  was  properly  granted.  The  mo- 
tion to  discharge  the  supersedeas  is  disallowed. 
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Tbustee.  May  purchase  the  interest  of  hU  beneficiaries.  When.  The 
truHtee  of  firm  aseets  may  purchase  the  interest  of  his  heneficiaries, 
who  are  entitled  to  priority  of  satisfaction,  being  preferred  creditors 
in  specified  classes,  and  so  long  as  they  do  not  complain,  creditors,  or 
assignees  in  subsequent  classes,  cannot  object  to  the  validity  of  the 
assignment,  though  the  purchase  was  made  at  a  discount. 

Case  cited :  Morgan  v.  Hannah,  11  Hum.,  122. 


FROM   BEDFORD. 


Appeal  from  the  Chancery  Court.  John  W. 
Phillips,   Chancellor,   by   interchange. 

Davidson  &  Buchanan,  E.  H.  Ewing,  and  James 
A.  AVarder  for  Brown. 

Frierson   and   W.  F.  Cooper   for   Cooper. 

N1CHOI.SON,   C.  J.,   delivered   the   opinion  of  the   Court. 

There  are  only  two  questions  necessary  to  be  de- 
termined  in   this  case. 

1.  Whether  the  claim  of  Wm.  Davidson,  as  secured 
in  the  trust  deed,  is  valid,   and  to   be  paid. 

The  claim  is  described  as  a  debt  of  about  $4,000, 
due  to  Wm.  Davidson  by  the  firm  of  Armstrong  & 
Davidson,  who  were  makers  of  the  deed.  The  proof 
shows  that  about  1853,  Davidson,  who  was  a  manu- 
facturer  of  linens,   in   Ireland,    formed   a   partnership  in 
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Shelbyville,  Tenn.,  with  Robert  and  John  Armstrong 
and  James  Morgan,  under  the  style  of  Armstrong  & 
Co.,  to  carry  on  the  wholesale  of  Irish  linen,  prin- 
cipally furnished  by  Davidson,  who  remained  in  Ireland, 
and   was  never  in   this   country. 

In  February,  1857,  the  partnership  was  dissolved, 
by  a  decree  of  the  Chancery  Court,  when  it  appeared 
that  Davidson's  interest  in  the  stock  was  $5,689, 
Robert  Armstrong's  $1,537,  John  Armstrong's  $33,  and 
Morgan  was  indebted  $239.  A  new  firm  was  formed 
by  the  two  Armstrongs,  who  kept  the  entire  stock, 
whereby  they  became  indebted  to  Davidson.  The  new 
firm  engaged  in  the  business  of  retail  merchants,  under 
the  style  of  Davidson  &  Armstrong,  but  Pavidson 
ceased  to  have  any  connection  with  it,  and  his  name, 
which  before  was  not  known  in  the  firm,  was  now 
used,  so  far  as  the  proof  shows,  without  his  know- 
ledge or  consent.  That  the  new  firm  was  indebted 
to  Davidson  in  about  $4,000,  we  think  the  evidence 
abundantly  shows.  But  it  is  insisted,  that  Davidson 
was  a  member  of  the  firm,  and,  therefore,  is  reponsible 
for  its  debts,  and  cannot  have  the  benefit  of  the  $4,000 
secured  in  the   deed  of  trust  made  by  the   firm. 

We  think  the  proof  fails  to  show  that  Davidson 
was  a  member  of  the  firm,  and,  therefore,  his  claim 
for  $4,000  is  valid. 

2.  The  other  question  is,  whether  the  purchase  by 
the  trustee  from  certain  of  the  beneficiaries  of  their 
interests  in  the  trust  assets,  at  a  discount,  enures  to 
the  benefit  of  other  beneficiaries  in  the  trust  deed. 
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It  appears  that  the  debts  of  the  firm  of  Davidson 
&  Armstrong  are  provided  for  in  those  classes  numbered 
4,  5  and  6,  and  to  be  paid  for  in  that  order.  All 
the  creditors  in  No.  4  to  be .  paid  in  full,  and  then 
those  in  No.  5,  and  the  balance  to  go  to  No.  6. 
The  claim  of  Wm.  Davidson  is  No.  4,  and  all  the 
creditors  in  that  class  have .  been  paid  except  Davidson, 
and  the  amount  of  his  claim  is  reserved  by  the  trustee 
to  await  this  litigation.  In  1867,  the  creditors  of  the 
5th  class  filed  their  bill  to  have  a  settlement  of  trustee- 
ship. At  March  Term,  1868,  the  cause  was  referred 
for  an  account  of  the  claims  of  the  creditors.  In 
March,  1869,  the  report  was  made,  giving  the  amounts 
of  the  several  claims,  and  in  June,  1869,  a  decree 
was  made,  authorizing  a  dividend  to  be  paiH  on  the 
claims  of  appellants  in  the  5th  class,  reserving  an 
amount  to  pay  Davidson's  claim,  and  reciting,  that 
since  the  filing  of  the  bill,  the  trustee  had  bought  up 
the  interests  of  the  other  complainants.  It  appears, 
that  although  these  purchases  were  at  a  discount,  they 
Avere  satisfactory  to  the  beneficiaries  who  sold  their 
interests,  and  that  the  trustee  made  the  purchase  with 
his  own  means.  It  appears  that  C.  P.  Huston,  one 
of  the  creditors  of  the  5th  class,  and  who  joined*,  as 
complainant,  in  filing  the  bill  for  the  pro  rata  share 
of  his  claim  in  the  5th  class,  procured  an  assignment 
of  the  claims  of  some  of  the  creditors  in  the  6th 
class,  and,  by  petition^  became  a  party  complainant,  in 
the  capacity  of  assignee  of  the  claims  in  the  6th  class, 
as   well    as  complainant,   as  creditor,  in  the    5th   class. 
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It  is  in  his  right^  as  assignee  of  claims  in  the  6th 
class^  that  he  insists  that  the  trustee  shall  account  for 
the  profit  made  by  purchasing  the  claims  in  the  5th 
clasSj  by  which  addition  to  the  trust  fund  he  seeks  to 
secure  payment,  pro  tanto,  of  the  claims  in  the  6th 
class,  bought  by  him,  and  which  would  not  be  reached, 
unless  the  trust  fund  is  so  increasecl.  We  think  it 
clear  that  any  creditor  of  the  6th  class  would  have  a 
right  to  except  to  the  report  of  the  Clerk  and  Master 
as  to  the  allowance  to  be  made  to  any  of  the  creditors 
of  the  preferred  class  in  No.  6,  whereby  such  allow- 
ance  might   be   reduced. 

Huston,  being  assignee  of  claims  in  the  6th  class, 
could  properly  become  a  party,  and  raise  the  question 
whether  the  trustee,  on  distributing  the  funds,  should 
receive  the  nominal  amount  of  the  claims  in  the  5th 
class  purchased  by  him,  or  only  the  actual  amounts 
paid    for  the   claims. 

It  cannot  be  denied  that  all  the  creditors  of  the 
5th  class  are  entitled  to  share  pro  rata  the  trust  funds 
intrusted  for  their  benefit.  Any  of  these  preferred 
creditors  had  the  right  to  sell  their  shares  to  a  third 
party,  and  such  assignee  would  take  the  full  share  of 
his  assignor.  It  is  well  settled  in  our  own  State, 
that  a  trustee  may  purchase  from  his  beneficiary,  if 
he  is  8ui  furisy  when  done  in  good  faith,  without 
fraud  or  imposition.  3  Yerg.,  537;  8  Hum.,  159;  2 
Cold.,  511.  The  rule  is  well  stated  in  Perry  on 
Trusts,  §428,  that  a  trustee  may  purchase  of  a  cestui 
qui  trust,   or  accept   a  benefit   from   him,  but  the  trans* 
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action  must  be  beyond  suspicion^  and  the  burden  is 
on  the  trustee  to  vindicate  the  bargain  or  gifl  from 
any  shade  of  suspicion,  and  to  show  that  the  transac- 
tion was  perfectly  fair  and  reasonable  in  every  respect. 
So,  if  the  trustee  buy  the  trust  property  at  private 
sale  or  public  auction,  he  takes  it  subject  to  the  right 
of  the  cestui  qui  *irust  to  have  the  sale  set  aside,  or 
to  claim  all  the  benefits  and  profits  of  the  sale  for 
himself.  In  the  present  case,  the  beneficiaries  are  satis- 
fied with  their  bargain,  and  make  no  objection  to  the 
receipt  by  the  trustee  of  the  full  amount  of  their  claims 
assigned  to  him.  Nor  do  the  other  beneficiaries  of  the 
6th  class  dispute  the  validity  of  the  assignment;  on 
the  contrary,  they  claim  the  benefit  of  the  profits 
made  by  the  purchaser,  and  for  that  reason,  do  not 
attack  it.  It  is  unquestionably  true,  that  so  long  as 
the  beneficiaries  are  satisfied  with  the  bargain,  no  one 
els3  can  object,  and  the  trustee  is  entitled  to  the  full 
benefit  of  it,  unless  it  be  that  other  beneficiaries  who 
have  an  interest  in  the  trust  fund  can  insist  that  the 
profits   made   by   the   trustee   enure   to  their   benefit. 

In  determining  whether  there  are  other  beneficiaries 
having  such  interest,  it  is  to  be  observed,  that  the 
bill  was  filed  by  the  creditors  of  the  5th  class,  sotting 
out  their  claims,  and  insisting  on  having  the  assets 
appropriated  according  to  the  trust  deed.  The  trustee 
answered  and  admitted  the  correctness  of  the  claims  of 
complainants,  and  submitted  to  an  account  of  his 
trusteeship.  A  reference  was  made  to  the  Clerk  and 
Master   to    report    the    claims    and    the    assets    in    the 
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hands  of  the  trustee.  The  report  was  made^  showing 
the  amounts  of  the  several  claims,  and  the  amount  of 
the  available  assets.  From  this  report  it  appeared 
that  the  assets  were  insufficient  to  pay  the  claims  in 
class  No.  5^  and  that  the  creditors  in  class  No.  6 
would  receive  nothing.  From  this  report,  also,  the 
pro  rata  share  of  each  of  the  claimants  in  class  No. 
5   was  ascertained. 

It  was  after  the  reference  ordered  that  the  trustee 
purchased  the  interests  of  several  of  the  creditors  en- 
titled in  class  No.   5  to   share   in  the  assets. 

The  legal  effect  of  these  purchases  was  to  vest  the 
trustee  with  all  the  interests  of  the  creditors,  and  to 
entitle  him  to  receive  the  full  pro  rata  share  going  to 
his  assignors.  It  is  clear  that  the  creditors  in  class 
No.  6  had  no  interest  in  the  assets,  so  long  as  the 
assignors  of  the  trustee  retained  their  interests.  The 
question  is,  did  they  acquire  an  interest  by  reason  of 
the  assignment  to  the  trustee?  If  his  purchase  was 
legal  and  valid,  he  took  the  shares  of  his  assignors, 
and  was  entitled  to  the  full  amount  of  their  shares. 
We  have  seen  that  this  assignment  was  legal  and  valid 
as  to  all  others  except  the  assignors  themselves,  who 
alone  had  the  right  to  control  the  assignment,  and 
claim  the  full  amount  of  their  shares.  They  were 
satisfied,  and  were  willing  for  the  trustee  to  take 
their  shares  To  hold  that  the  creditors  in  class  No. 
6,  could  object  to  the  trustee  receiving  the  full  shares 
of  his  assignors,  would  be  to  hold  that  the  purchase 
was    not    legal    and    valid    as  to   the    assignors.      The 
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creditors  in  class  No.  6,  as  we  have  seen,  had  no  in- 
terest in  the  assets,  which,  by  the  deed  of  trust,  be- 
longed to  the  creditors  in  class  No.  5,  they  had  no 
more  interest  therein  than  strangers  to  the  deed.  The 
result  is,  that  upon  the  principle  that  the  purchase 
by  the  trustee  was  legal,  it  follows  that  his  title  to 
the  shares  so  purchased  was  absolute  against  all  per- 
sons except  his  assignors,  as  they  were  satisfied,  the 
creditors  in  the  6th  class,  who  have  no  interest  in  the 
assets,  could  not  object  fo  the  validity  of  the  assign- 
ment. This  is  not  the  case  of  an  encumbrance  on 
the  trust  funds,  as  mortgage,  etc.,  but  it  is  a  case 
where  classes  Nos.  4  and  5  are  entitled  to  the  whole 
trust  fund,  the  individuals  in  the  two  classes  being  en- 
titled to  aliquot  parts,  fixed  and  certain,  of  that  fund, 
which  they  may  sell  or  give  away,  if  fairly  done,  and 
when  so  sold  or  given  away,  it  is  all  gone,  and  there 
remains  nothing  to  which  class  No.  6  can  lay  claim. 
Nor  is  it  the  case  of  a  trustee  purchasing  claims 
against  a  trust  estate  at  a  discount,  in  which  the  pur- 
chase would  enure  to  the  benefit  of  those  owning  the 
trust  estate;  but  it  is  a  purchase  by  the  trustee  of 
the  trust  property  or  estate  itself  and  being  fairly 
done,  the  trustee  succeeds  to  the  interest  of  his  vendors. 
The  decree  of  the  Chancellor  is  affirmed,  with  costs. 
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Isaac   N.    Byees    and    Wife   v,  A.    C.  Wiieatley, 

Administrator,   etc.,   et   ah. 

Sheriff's  Deed.  Evidence  cannot  supply  defeetn.  When,  A  Sheriff's 
deed  must  assume  everything  to  make  a  valid  title,  and  if  it  fails  to 
assume  the  existence  of  a  judgment,  execution  and  levy,  it  is  fatally 
defective;  it  will  not  be  sufficient  to  show  that  in  fact  there  was  a 
judgment,  execution  and  levy,  their  existence  must  be  assumed  in  the 
deed,  and  when  produced  they  must  correspond  with  the  recitals  of 
the  deed. 

Cases  cited:   Morgan  v,  Hannah,  11  Hum.,  122;   Duncan  r.  Gibbs,  1 
Yerg.,  260. 


FROM    MAURY. 


Appeal  from  the  Chancery  Court,  J,  C.  Walker, 
Chancellor. 

W.   S.   Rainey   for  Byers. 

L.   D.   Myers  for  Wheatley, 

McFarland,  .J.,    delivered   the    opinion    of    the    Court. 

Samuel  Wheatley  died  in  Maury  County,  in  the 
year  1867.  A.  C.  Wheatley,  administrator  of  his  estate, 
was  proceeding  to  have  a  sale  of  his  land,  being  a 
tract  on  which  decedent  lived  to  his  death,  for  the 
purpose  of  paying  debts,  and  had  obtained  a  decree  for 
that  purpose.  The  present  bill  was  thereupon  filed 
by   J.   N.   Byers  and  Wife,    who   claim   that   they  have 
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a  title  to  the  land^  and  ask  to  have  the  sale  by  the 
administrator  enjoined.  They  say  their  title  is  founded 
upon  a  Sheriffs  sale  of  the  land,  under  a  judgment 
against  Wheatley  and  others,  in  favor  of  the  Bank 
of  Tennessee;  that  the  land  was  sold  and  bought 
by  the  bank;  that  successive  creditors  redeemed  and 
placed  their  judgments  upon  the  land,  until  it  came 
to  X.  M.  Byers,  to  whom  the  SheriflF  executed  a  deed. 
The  said  N.  M.  Byers  conveyed  to  the  plaintiffs.  The 
sale  and  the  first  redemptions  are  stated  to  have  been 
made  in  the  life-time  of  said  Wheatley,  the  other  re- 
demptions  and  the  deeds  are  dated  after  his  death. 

The  administrator  and  heirs  deny  the  validity  of 
the  complainant^^  title,  and  insist,  if  the  title  is  valid, 
a  parol  agreement  had  been  made  extending  the  time 
of  redemption,  converting  the  deed  into  a  mortgage  as 
a  security  for  the  money  paid.  To  enforce  this  a 
cross-bill  was  filed. 

The  complainants  answered,  denying  the  allegations 
of  the  cross-bill.  The  complainants  stand  in  the  atti- 
tude of  plaintiffs  in  ejectment.  They  must  stand  upon 
their  legal  title.  That  title  rests  upon  a  Sheriff's 
deed.  The  Sheriff,  in  selling  and  conveying  land 
under  process,  acts  under  a  mere  naked  power.  The 
foundation  of  the  title  is  the  judgment,  execution,  levy 
and  sale.  If  either  of  these  requisites  be  wanting, 
there  can  be  no  title,  and  when  all  these  exist,  still 
the  title  does  not  vest  without  a  deed  duly  executed 
by  the  Sheriff.      Morgan  v.  Hdnnahy  11   Hum.,   122. 

The  complainants  file  a  Sheriff's  deed  in  this  case. 
ll_vol.  3. 
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It  recites  the  sale  of  the  land^  its  purchase^  the  suc- 
cessive redemptions^  and  transfer  of  the  bid^  until  it 
was  finally  transferred  to  N.  M.  Byers,  to  whom  the 
deed  is  made;  but  it  does  not  recite  that  there  was 
any  judgment,  execution,  or  levy  upon  the  land,  un- 
less it  may  be  inferred  from  the  following  language: 
"  Whereas,  on  the  17th  day  of  December,  1868,  (prob- 
ably meaning  1866,)  the  Bank  of  Tennessee,  at  a  sale 
of  a  tract  of  land  sold  by  the  Sheriff  of  Maury  County, 
belonging  to  Samuel  Wheatley,  containing  two  hundred 
and  ninety  acres,  more  or  less,  and  purchased  by  the 
Bank  of  Tennessee,  at  the  sum  of  $135  50."  The 
deed  then   sets   forth  the  various   redemptions. 

There  is  nothing  in  this  to  show  that  the  IsCnd  was 
sold  under  judgment,  execution  and  levy,  and  it  is 
manifest,  that  if  the  title  is  confined  to  the  recitals  of 
the  deed,  it  is  wholly  defective. 

Can  the  requisites  of  a  Sheriff's  deed  be  supplied  by 
the  production  of  the  records  outside  of  the  recitals  of 
the  deed?  As  we  have  seen,  although  the  record  may 
be  perfect,  still  a  Sheriff's  deed  is  absolutely  essential, 
and,  except  in  special  cases,  the  recitals  of  the  deed 
moist  be  supported  by  the  production  of  the  judgment, 
execution,  levy,  etc.,  and  if,  upon  the  production  of 
these,  there  be  a  material  variance  between  the  record 
recited  in  the  deed  and  the  one  produced  in  evidence, 
or  if  the  judgment  appear  to  be  void,  it  would  be  fatal 
to  the  title.       1  Yer.,  260. 

If  the   conveyance   be   to   a   person   other   than   the 
purchaser,  it  must  appear  by  the  recital   of  the  deed   to 
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have  been  made  upon  the  authority  of  the  purchaser, 
otherwise  it  is  void.       11  Hum.,  122. 

From  this  it  would  follow  that  the  deed  must  assume 
everything  necessary  to  make  a  valid  title,  and  as  the 
present  deed  does  not  assume  the  existence  of  a  judg- 
ment)  execution  and  levy,  it  is  fatally  defective.  It 
would  be  no  answer  to  this  to  show  that  in  fact  there 
was  a  judgment,  execution  and  levy.  Their  existence 
must  be  assumed  in  the  deed,  and  when  produced, 
they   must  correspond   with   the   recitals   of  the   deed. 

In  the  present  case,  no  such  judgment  or  execution 
were  produced,  but  the  defendants,  in  their  answer, 
say  they  suppose  there  was  a  judgment  and  execution, 
but  the  answer  does  not  admit  a  valid  sale  or  deed, 
and  the  complainants  must,  therefore,  support  or  make 
out  their   title. 

The  complainants,  standing,  as  they  do,  upon  a  legal 
title,   have  &iled  to   make   it  out,   as  we  think. 

The  complainant,  Isaac  N.  Byers,  in  the  progress 
of  the  cause,  files  what  he  styles  a  petition,  which  he 
prays  may  be  taken  as  an  amended  bill.  In  this  he 
sets  up  title  in  himself,  under  the  deed  of  a  tax  col- 
lector. 

Various  questions  are  made  as  to  the  validity  of 
this  deed.  We  think  these  two  claims  inconsistent, 
and  cannot  be  set   up  in  a  bill  and  amended   bill. 

In  the  original  bill  it  is  alleged  that  the  title  to 
the  land  is  in  the  complainants,  Louisa  Byers  and 
Isaac  N.  Byers,  jointly,  under  the  deed  they  produce. 

In  the  so-called  amended   bill,  Isaac   N.  Byers  is  the 
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complainant  alone,  and  claims  title  to  himself  alone, 
under  his  tax  deed.  He  does  not  claim  to  hold  this 
title  for  their  joint  benefit — ^his  wife  is  not  a  party, 
either  complainant  or  defendant  to  the  amended  bill. 
This  claim  is  inconsistent  with  her  rights  under  the 
original  bill. 

We  think  the  Chancellor's  decree  dismissing  the  bills 
is  correct,  and  also  in  allowing  complainants  to  stand  as 
creditors  for  the  amounts   paid   by  them   in   redemption. 

Affirmed  with  costs. 


W.  M.  Robertson,  d  al.,  v.  Daniel  Glenn. 

Sheriff.  Constable.  Liability  of  when  deputised  by  Sheriff  to  execute  process^ 
Where  a  Sheriff  is  not  acquainted  with  the  fact  that  a  party  has  been 
qualified  aa  constable,  and  deputizes  such  person  to  levy  an  execution:!, 
the  Sheriff  and  his  sureties  are  liable  for  the  non-return  of  the  same, 
unless  the  plaintiff  claiming  judgment  against  the  constable  and  Ats 
sureties  can  show  that  the  default  took  place  as  constable,  and  not  aa 
deputy  Sheriff. 


FKOM   WILLIAMSON. 


Appeal  from    the  Circuit  Court.      Wm.  P.  Martin, 
Judge. 

T.  W.  TuRLEY  for   Robertson. 

G.  W.  Hicks  for  Glenn. 
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Nicholson,  C.  J.,  delivered  the   opinion  of  the  Court. 

Glenn  obtained  a  judgment  in  the  Circuit  Court  of 
Williamson  County  against  Robertson  and  his  sureties, 
as  a  constable.  Robertson  and  his  sureties  have  ap- 
pealed. The  only  question  which  it  is  necessary  to 
notice  is,  whether  the  proof  sustains  the  judgment 
rendered   by  the   Circuit  Judge? 

The  &cts  are  as  follows:  Glenn,  plaintiff,  took  out 
an  execution  against  Elizabeth  Cherry  for  $200,  and 
handed  it  to  Col.  Lavender,  Sheriff  of  Williamson 
County,  but  Lavender  informed  him  that  his  business 
was  such  that  he  could  not  attend  to  it,  but  he  would 
have  it  done.  He  returned  the  execution,  and  wrote 
upon  it  this  deputation :  "  I  depute  W.  M.  Robertson 
to  execute  the  within  fi.  fa.  by  levying  upon  such 
property  as  the  plaintiff  may  show,  which  is  not  ex- 
empt from  execution  in  this  case,  and  make  return, 
this  27th  January,  1868.''  The  Sheriff  sent  the  exe- 
cution to  Robertson,  with  this  deputation  on  it,  though 
not  by  Glenn,  the  plaintiff.  Robertson  received  the 
execution,  and  proceeded  to  make  a  levy,  which  was 
endorsed  thereon,  as  follows :  "  Came  to  hand,  February 
1,  1868,  and  executed  by  levying  this  fi,  fa,  on  twenty- 
five  barrels  corn,  this  1st  February,  1868.  Signed, 
W.   M.   Robertson.'' 

When  the  Sheriff  sent  the  execution  to  Robertson, 
he  did  not  know  that  Robertson  had  been  qualified  as 
a  constable,  though  he  had  heard  that  he  had  been 
elected    shortly  before  that    time.      In    fact,   Robertson 
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was  qualified  as  a  constable  on  the  3d  of  January^ 
1868,  nearly  a  month  before  he  received  the  execution. 
Robertson  fiiiled  to  return  the  execution,  and  for 
this  default  judgment  was  rendered  against  him  as  a 
constable,  together  with  his  sureties  on  his  bond.  The 
question  is,  was  Robertson  in  default  as  a  deputy 
Sheriff,  or  as  a  constable?  At  the  time  he  received 
the  execution,  he  was  both  a  deputy  Sheriff  and  a  con- 
stable. He  gave  no  receipt,  and,  therefore,  the  evidence 
usually  furnished  by  such  a  paper,  as  the  character  of 
the  officer,  is  wanting,  Upon  the  execution  he  writes, 
that  he  made  a  levy  and  signs  his  name,  but  fails  to 
show  the  character  in  which  he  was  acting;  he  neither 
styles  himself  deputy  Sheriff  nor  constable,  but  simply 
W.  M.  Robertson.  If  it  be  presumed  that  he  was 
acting  as  constable  from  the  fact  that  he  was  a  con- 
stable, and  was  performing  an  act  belonging  to  the 
office  of  constable,  the  presumption  is  neutralized  by 
the  fact  that  he  was  also  a  deputy  Sheriff,  aud  was 
performing  an  act  belonging  to  that  office,  and  for 
which  he  was  specially  deputized.  It*  devolved  on 
the  plaintiff  claiming  judgment  to  show  that  the  de- 
fault took  place  as  a  constable,  in  order  to  make  his 
sureties  responsible.  The  evidence  fails  to  do  this,  on 
the  contrary,  it  appears  that  the  plaintiff  selected  the 
Sheriff  as  his  collecting  officer,  and  delivered  to  him 
the  process,  and  relied  upon  his  undertaking  to  have 
the  execution  attended  to.  The  Sheriff  gave  to  Robert- 
son special  authority,  as  his  deputy,  to  execute  the 
writ,   and  instructed  him  how  to   execute  it.       He  did 
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execute  it,  with  the  authority  so  endorsed  on  it,  and 
the  reasonable  presumption  is,  that  he  was  executing 
the  special  authority   conferred  on   him. 

We  are,  therefore,  of  opinion,  that  the  Circuit  Judge 
erred  in  rendering  judgment  against  Robertson's  sureties 
as  constable. 

The  judgment  is  reversed,  and   a  new  trial  granted. 


HoLLis,  Wright  &  Co.,  v.  J.  &.  E.  D.  Staley. 

Pabtnebship.  Liability  of  retired  partner  for  firm  debts.  No  lien  exists. 
When.  Where  one  partner  retires  from  a  firm,  selling  out  his 
interest  in  the  assets  to  the  remaining  partners,  who  continue  the 
business,  and  stipulate  that  thej  will  pay  the  debts,  having  sufficient 
aasets  for  that  purpose,  if  they  fail  to  do  so,  the  firm  creditors  will 
have  no  lien  on  such  property  as  the  retiring  partner  may  have  with- 
drawn from  the  assets  at  the  time  of  his  retirement. 

Cases  cited :  Smith  v,  Edwards,  7  Hum.,  106 ;  Croone  v.  Bivens,  2  Head, 
339. 


FROM  PUTNAK. 


Appeal    from    the  Chancery  Court.      W.  W.  Good- 
pasture, Chancellor. 

J.  H.  WiNDLE  for  Hollis,  Wright  &  Co. 

Jno.  P.  Murray  and  Deaton  for  Staley. 
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Sneed,   J,,  delivered  the  opinion  of  the  Court. 

The  defendants  being  partners  in  trade^  and  in- 
debted to  the  complainants,  dissolved  their  partnership, 
and  gave  notice  thereof.  The  defendant,  E.  D.  Staley, 
retired  under  an  agreement  with  James  Staley  that  the 
latter  would  assume  and  pay  the  firm  debts,  retaining, 
as  the ,  proof  shows,  ample  assets  for  that  purpose. 
The  defendant,  E.  D.  Staley,  upon  his  retirement,  and 
a  settlement  between  the  partners,  withdrew,  of  the 
property  alleged  to  belong  to  the  firm,  a  wagon  and 
two  mules.  It  seems  that  the  complainants  did  not 
prosecute  their  remedies  against  James  Staley  promptly, 
and  the  assets  were  ultimately  wasted,  both  parties  be- 
coming insolvent. 

The  bill  was  filed  to  reach  the  wagon  and  mules 
upon  an  assumed  lien  of  the  creditors  upon  the  prop- 
erty as  firm  property,  and  on  the  ground  that  the 
property  was  transferred  to  E.  D.  Staley  fraudulently, 
and  with  a  view  to  insolvency.  The  fraudulent  in- 
tent is  denied  in  the  answer,  and  E.  D.  Staley  claims 
the  property  as  his  own,  and  that  the  ownership  and 
possession  thereof  is  protected  by  the  exemption  laws. 
la  the  case  of  SniUh  v.  Edtoards,  7  Hum.,  106,  and 
Croone  v.  BivenSy  d  al.,  2  Head,  339,  it  is  held  that 
where  one  partner  retires  from  a  firm,  selling  out  his 
interest  in  the  assets  to  the  remaining  partners,  who 
continue  the  business,  and  stipulate  that  they  will  pay 
the  debts,  if  they  fail  to  do  so,  and  the  retiring 
partner  has  them  to  pay,  or  becomes  liable  for  them, 
he  has  no    lien   in  equity   upon    the    partnership  assets 
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for  his  indemnity.  He  musfc  rely  upon  the  covenant 
of  the  parties. 

If  the  partners  have  none  in  such  case,  the  creditors 
can  have  none.  This  is  not  precisely,  that  case,  but 
we  think,  in  this  kind  of  case,  the  creditors  can  have 
no  remedy  against  the  property  in  question,  upon  the 
theory  of  an  equitable  lien ;  but  the  case  stands  upon 
the  same  footing  with  a  transfer  of  property  by  any 
other  person  indebted.  If  fraudulent,  creditors  of  the 
firm   may  reach  it  in  the  ordinary   mode. 

We  can  see  no  evidence  of  fraud  in  this  case,  and 
this  disposes  of  the  case  made  in  the  bill.  The  com- 
plainants are  not  entitled  to  satisfaction  out  of  the 
property   in   question. 

Reverse  the   decree  and   dismiss  the  bill. 


Pleasant   Holbert,  d   ah.,  v.  George    Seawright, 

Administrator,  etc.,  d  aL 

1.  Bills  akd  Notes.  Endorser,  Statutes  of  three  and  six  years.  Heading 
cmd  Praetioe.  In  an  action  of  assumpeii  by  an  endorsee  against  an  en* 
doner,  nnder  22775  of  the  Code,  which  provides  that  suits  on  all  con- 
tracts not  otherwise  expressly  provided  for,  shall  be  Qommenced  with- 
in six  years  after  the  cause  of  action  accrued,  a  plea  of  the  Statute  of 
three  years  will  not  lie.  The  Court  say :  "  No  provision  is  made  for 
any  other  bar  to  an  action  on  the  contract  of  endorsement,  although 
not  a  direct  but  a  collateral  undertaking,  still  it  is  a  contract,  and, 
therefore,  embraced  by  {2775." 
Code  cited:  {2775. 
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2.  Pleading  and  Practice  ik  Supreme  Court.  BtU  of  excepiioM. 
'Where  a  bill  of  exceptions  fails  to  show  that  it  contains  all  the 
evidence,  the  Court  will  preiiime  that  the  evidence  sustains  the  find- 
ing of  the  jury. 


FBOM   LINCOLN, 


Appeal  from  the  Circuit  Court.  W.  P.  Hicker- 
SON,   Judge. 

Kercheval  &  Kercheval  for  Holbert. 

Bright  &  Sons  and  Cooper  for  Seawright. 

NicuoLSON,  C.  J.,  delivered   the   opinion  of  the   Court. 

This  is  an  action  by  Seawright,  as  administrator  of 
Neal,  endorsee  of  a  bill  of  exchange,  against  Holbert, 
an  endorser  thereof.  The  writ  is  in  trespass  on  the 
case,  on  promise,  claiming  $10,000  damages.  The  dec- 
laration sets  out  the  bill  of  exchange,  its  endorsement 
by  defendant,  its  protest  for  non-payment,  and  notice 
thereof  to  defendant,  not  adopting  any  special  form  of 
action,  either  debt  or  aaaumpait,  but  following  that 
prescribed   in   the   Code. 

Defendant  filed  several  pleas,  among  them  non  as- 
sumpsltj  want  of  notice,  a  contract  for  delay  between 
drawer  and  holder  of  bill,  on  which  there  were  issues, 
and  Statute  of  Limitation  of  three  years,  to  which 
there  was  a  dem^urrer,  the  Statute  of  six  years,  to 
which  there  was  special  replication,  that  by  the  war, 
and  an  Act  of  the  Legislature,  the  Statute  was  sus- 
pended until  January  1,  1867,  on  which  there  was 
issue. 
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On  the  trial  the  jury  found  a  verdict  for  the 
plaintiff,   and   the   defendant  appealed. 

The  bill  of  exceptions  does  not  show  that  it  con- 
tains all  the  evidence  in  the  cause.  We  are,  there- 
fore, to  presume  that  a  verdict  of  the  jury  on  the 
issues  joined  was  correct. 

The  first  error  assigned  for  defendant  is,  that  the 
Circuit  Judge  sustained  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations.  The  action  is  assumpaU, 
by  an  endorsee  against  an  endorser.  -Before  the  Code, 
the  proper  plea  would  have  been  the  Statute  of  three 
years.  As  the  law  then  was,  the  form  of  the  action 
controlled  as  to  the  proper  plea.  But  since  the  Code, 
suits  on  all  contracts  not  otherwise  expressly  provided 
for,  shall  be  commenced  within  six  years  after  the 
cause  of  action  accrued.  §2775.  No  provision  is 
made  for  any  other  bar  to  an  action  on  the  contract 
of  endorsement,  although  not  a  direct  ]5ut  a  collateral 
undertaking,  still  it  is  a  contract,  and,  thei^efore,  em- 
braced by   §2775. 

It  does  not  follow  that  any  change  has  been  made 
as  to  the  rules  of  pleading  in  such  case.  An  action 
of  debt  by  an  endorsee  against  an  endorser  would  be 
erroneous,  notwithstanding  the  alterations  as  to  the  time 
of  limitation.  If  the  action  is  on  a  contract,  not  other- 
wise expressly  provided  for,  whether  the  form  be  debt  or 
assumpsit,  the  only  proper  plea  of  limitation  is  that  of 
six  years.  It  follows,  that  the  demurrer  was  properly 
sustained. 

It   is   next  insisted,   that  the  proof  shows  that  there 
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was  an  implied  agreement  or  understanding  between 
the  holder  and  the  drawer  of  the  bill  of  exchange, 
for  delay  on  such  consideration,  that  it  operated  as  a 
release  of  defendant,  who  was  only  an  accommodation 
endorser.  This  question  was  submitted  to  the  jury, 
in  response  to  a  request  of  defendant's  counsel,  as 
follows : 

"It  was  competent  for  the  defendant  to  establish  a 
contract  for  delay  by  positive  or  circumstantial  evidence, 
or  both  together ;  but  that  the  burden  of  proving  such 
contract  was  upon  defendant,  and  if  the  evidence  fails 
to  show  such  contract,  the  jury  will  find  upon  this 
question  for  plaintiff,  but  if  the  evidence  establishes 
such   contract,   the  jury   will   find   for   defendant/' 

Under  this  charge,  which  was  unexceptionable,  the 
jury  found  for  the  plaintiff,  and  we  are  to  presume 
that  the  evidence  sustained  their  finding,  as  it  does 
not  appear  that  the  bill  of  exceptions  contains  all  the 
evidence. 

Upon  the  whole  case,  we  find  no  error,  and  affirm 
the  judgment. 
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Bank  of  Tennessee  v.  Alex.  Officer,  et  als. 

1.  BiLis  AND  Notes.    When  due,  Mtmth.  In  the  case  of  bills  of  exchange, 

promiflsory  notes,  and  other  commercial  contracts,  a  month  is  always 
a  calendar  month.  A  note  payable  six  months  after  the  dOth  of  May 
is  due  just  six  calendar  months  and  three  days  thereafter,  the  days  of 
grace  being  included,  bringing  it  to  maturity,  consec^uently,  on  the  3d 
of  December  succeeding.  Until  that  day  the  endorsers  of  such  paper 
have  not  broken  their  contract  by  non-payment. 
Canes  cited:  Edward's  Bills,  513;  Story  on  Prom.  Notes,  ?213a;  Story 
on  Bills,  330. 

2.  Same.    Same.    Demand  and  Notice.    The  demand  must  be  made  on  the 

third  day  of  grace,  on  the  second  if  the  third  be  a  holiday. 
Cases  cited :  2  Kent,  102-3;  11  Wheat.,  431 ;  Story  on  Notes,  ?217,  231 ; 
12  Wheat,  213. 

3.  Pleading  and  Practice.    Affidavit  for  new  trial.    The  defendant,  a 

bankrupt,  who,  by  a  misunderstanding  as  to  the  time  his  case  would 
be  called,  failed  to  appear  when  it  was  reached,  and  after  the  verdict 
premnted  an  affidavit,  stating  that  the  cause  was  reached  several  days 
before  he  expected  it  would  be,  and  showing,  further,  that  he  had  been 
actually  discharged,  and  that  the  certificate  thereof  was  in  the  hands 
of  one  of  his  attorneys,  then  absent,  from  whom  he  was  expecting  its 
transportation  by  mail  that  day.  Upon  this  affidavit  he  asked  a  new 
trial,  which  the  Court  refused.  The  Court  say :  "  If  the  defendant 
had  presented  these  facts  upon  his  application  for  a  continuance,  it 
would  have  been  the  duty  of  the  Court  to  have  stayed  the  proceedings 
so  as  to  have  given  him  an  opportunity  to  produce  the  proof  of  his 
discharge,  and  we  do  not  think  he  has  been  guilty  of  such  laches  as 
to  have  forfeited  this  right,  under  the  peculiar  circumstances  sur- 
rounding him. 
Cases  cited:  14  Stat,  at  Large,  526-7, 121;  Bump  on  Bank.,  157-8,  438; 
Edward  Waterson,  et  <d.,  v.  Henry  Waterson,  1  Head,  1. 


FROM   WHITE. 


Appeal    from    the    Circuit    Court.      S.     M.    Fite, 
Judge. 
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S.    M.    CoLMs  for   the  Bank. 
\V.   J.   Farriss  for  Officer. 
Sneed,    J.,   delivered    the   opinion    of  the   Court. 

The  action  is  upon  a  promissory  note  for  five 
hundred  dollars,  executed  by  Alex.  Officer,  payable  six 
months  after  date,  to  the  order  of  W.  P.  Officer,  and 
by  him  endorsed  to  Augustus  A.  Bradley,  who  en- 
dorsed it  to  the  plaintiff.  The  note  bears  date  the 
30th  May,  1861.  The  verdict  and  judgment  below 
were  in  fiivor  of  the  bank  against  the  maker  of  the 
note,  and  the  two  endorsers  were  discharged.  The 
maker  of  the  note  has  appealed  in  error  from  the 
judgment  against  him,  and  the  bank  has  appealed  from 
that  part  of  the  judgment  which  exonerates  the  en- 
dorsers. The  endorsers  were  discharged  upon  the 
ground  that  there  was  no  legal  demand,  protest  and 
notice  that  would  fix  their  liability.  The  note,  bear- 
ing date  the  30th  of  May,  and  being  payable  six 
months  after  date,  was  held  by  the  Court  to  be  due 
the  30th  November,  thereafter,  or,  including  the  days 
of  grace,  on  the  3d  day  of  December.  The  demand 
and  protest  were  on  the  2d  December.  The  second 
day  of  December  was  Tuesday.  The  Court  held  the 
demand   and   protest  insufficient. 

In  this  there  is  no  error.  In  the  case  of  bills  of 
exchange,  promissory  notes,  and  other  commercial  con- 
tracts, a  month  is  always  a  calendar  month,  so,  if  a 
bill  or  note  is  dated  on  the  10th  of  January,  and 
made    payable    one    month    after    date,   it    is   due,   the 
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three    days    of     grace    being    included,    the     13  th     of 
February.       Edward's   Bills,   513;  Story  on   Promiasory 
Notes,   §213;    Story  on    Bills,   §330;    Stoiy  on    Prom. 
Notes,   §213a.       The    demand    must    be    made    on    the 
third   day   of    grace,   or  the   second   if    the   third    be   a 
holiday.       2   Kent,    102-3;   11   Wheat.,   431;   Story  on 
Prom.    Notes,    §217,   321;    12   Wheat.,   213.       A    note 
then,   payable  six   months  after    the    30th    May,   would 
be  due  just  six  calendar  months  and  three  days  there- 
after,  which  would    bring    it  to   absolute    maturity,   in 
cases  where  grace  is  allowed,   on   the  3d   of   December 
thereaftier.      Until  that  day  the  endorsers  of  such   paj)ers 
have  not    broken    their    contract    in    the    sense   of   the 
commercial    law.       It    results,   that   the   ruling    on   this 
point  was  correct,  and  the  judgment  in  behalf   of  the 
endorsers  must  stand.       The   maker  of  the   note,   Alex. 
Officer,   filed    a    plea  of   discharge    in    bankruptcy,   but 
did   not  produce  the  certificate  thereof.       Of  course,  the 
burden   of   proof   was   upon   him.       But   upon   the   trial 
of  the   cause   he  was  not   present,   having  been,  in  some 
manner,   mislead    as  to   the  time  when  the  case   would 
be   reached.       His  counsel,   on   the   calling   of  the   ease, 
applied  for  time,  so  that  the  discharge  might   be  pro- 
duced in   support  of  the  plea^  stating  that   he   had  ad- 
vised   his  client  that  the  cause  would   not  be  reached 
until    Saturday  thereafter,  and    that    in    consequence  of 
such    advice^    his    client    was    not    present.       Perhaps, 
upon  such  an  application,   unsupported  by  affidavit,   no 
improper  exercise  of  discretion  by  the   Court  could  be 
predicated. 
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But  after  the  verdict,  the  defendant  presented  an 
affidavit,  embodying  the  statement  that  the  cause  was 
reached  several  days  before  he  expected  it  would  be, 
and  showing,  further,  that  he  had  been  actually  dis- 
charged,  and  that  the  certificate  thereof  was  in  the 
hands  of  one  of  his  attorneys,  then  absent,  from  whom 
he  was  expecting  its  transportation  by  mail  that 
day. 

Upon  this  affidavit  he  asked  a  new  trial,  which  the 
Court  refused.  Under  the  bankrupt  law  it  is  pro- 
vided that  no  creditor  whose  debt  is  provable  under 
the  Act  is  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt 
until  the  question  of  the  debtor's  discharge  has  been 
determined.  14  Stat,  at  Large,  526-7,  §21 ;  Bump 
on  Bank.,  157.  And  this  provision  for  a  stay  is  ad- 
dressed quite  as  much  to  the  State  Courts  as  to  the 
Court  of  Bankruptcy,  and  is  applied  and  enforced  by 
the  former  quite  as  much  as  by  the  latter.  Bump 
on   Bank,,   158,   438. 

But  this  case  must  rest,  not  upon  these  provisions, 
but  its  own  merits.  Now,  if  the  defendant  had  pre- 
sented these  &cts  upon  his  application  for  a  contin- 
uance, it  would  have  been  the  duty  of  the  Court  to 
have  stayed  the  proceedings  so  as  to  have  given  him 
an  opportunity  to  produce  the  proof  of  his  discharge, 
and  we  do  not  think  he  has  been  guilty  of  such 
laches  as  to  have  forfeited  this  right,  under  the 
peculiar  circumstances  surrounding  him. 

This  Court    has    said,  that    if    great    hardship    and 
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injiistice  is  the  result  of  an  improper  exercise  of  dis- 
cretion^  this   Court  will  reverse.      1   Head^   R.   1. 

We  think  just  such  a  case  is  presented  here^  and 
therefore  reverse  the  judgment  as  to  Alex.  Officer,  and 
remand  the  cause  for  a  new  trial. 


McMiNNvtLLE  &  Manchester  Railroad  v.  Huogins 

&  Price. 

1.  P&A.cncE.    ArhiiraHon,    StAmimon   does   not  operate  a  dUeorUmiumee, 

When,  If  partiei  sabmit  a  cause,  pending  in  Court,  to  the  decision 
of  arbitrators,  providing  that  the  award  shall  be  the  judgment  of  the 
Court,  this  will  preserve  the  jurisdiction  of  the  Court,  and  prevent  a 
discontinuance,  even  though  the  submission  was  not  made  under  a 
rule  of  the  Court 

Cases  cited :  Crockett  v.  Beatj,  7  Hum.,  66 ;    Saffle,  Adm'r,  v.  Cox,  et  al., 
9  Hum.,  142 ;  Rogers'  Heirs  v.  Nail,  6  Hum.,  26. 

2.  RfCEiYEB.    Bailroad'    I\ywer  to  Uaae.    A  receiver  of  a  railroad,  under 

an  appointment  of  the  Governor,  has  no  power  to  lease  the  road  so  as 
to  vest  the  lessees  with  an  interest  in  the  road  and  its  franchises, 
which  could  not  be  divested  by  a  subsequent  Act  of  the  Legislature. 


FROM  FRANKLIN. 


Appeal    from    the    Chancery    Court.      D.    M.    Key 
Chancellor^  by  interchange. 

Shackleforb,    Marks    and    Colyar   for    Bailroad 

Company. 

12— vol.  3. 
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McMimiTille  and  ManehMter  Bailroad  v.  Haggine  St  Price. 

Savage,  Quables  and  S.  M.  Bxtroeb  for  Haggins 
and  Price. 

Nicholson,  C.  J.,  delivered  the.  opinion  of  the   Court, 

This  cause  was  heard  and  determined  in  the 
Chancery  Court  at  Manchester,  at  the  November  Term, 
1870,  and  brought  to  this  Court  hj  appeal,  to  the 
December  Term,  1870.  It  was  a  suit  by  the  Mc]^inn- 
viUe  and  Manchester  Bailroad  Company  against  Hug- 
gins,  Price  and  Davenport,  and  all  three  of  the  de- 
fendants appealed. 

While  the  case  was  pending  in  this  Court,  to-wit, 
on  the  20th  January,  1871,  the  State  filed  her  bill 
against  the  Edgefield  and  Kentucky  Railroad  Company 
and  various  other  companies,  and  among  them,  the 
McMinnville  and  Manchester  Bailroad  Company. 

On  the  2nd  March,  1871,  Huggins  and  Price  ap- 
peared and  demurred,  and  answered,  and  filed  their 
cross-bill,  in  which  they  insist  upon  their  right  to  the 
possession  of  the  road,  its  rents,  issues  and  profits 
until  the  25th  day  of  January,  1874,  by  virtue  of  a 
lease  made  to  them  by  the  Beceiver  appointed  by  the 
Governor. 

On  the  10th  of  March,  1871,  an  agreement  was 
made,  and  entered  of  record,  between  the  solicitors  for 
the  State  and  for  the  McMinnville  and  Manchester 
Bailroad  Company,  for  the  purpose  of  fiusilitating  the 
hearing,  and  on  the  7th  of  April,  1871,  a  decree  was 
rendered,  in  which  it  is  recited,  that  it  appears  that 
Huggins  and    Price,  claiming  as    lessees  of   said  road^ 
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have  been  made  parties  to  the  bill^  and  have  answered^ 
setting  up  their  claim  against  the  Company  and  the 
State. 

It  recites^  farther,  that  whereas  it  has  been  agreed- 
by  said  company,  and  the  said  Ha^ns  and  Price,  to 
refer  all  matters  in  dispute,  by  suits  commenced  or 
otherwise,  in  regard  to  said  lease,  to  the  arbitrament, 
etc.;  and  that  an  award  to  be  made  by  such  referees 
shall  determine  and  award  whether  Huggins  and  Price 
are  indebted  to  the  company,  or  whether  the  company 
is  indebted  to  them,  and  how  much,  and  that  such 
award  shall  be  binding  on  the  company  and  said  Hug- 
gins  and  Price.  Now,  it  is  agreed  between  the  coun- 
sel for  the  State  and  the  •  counsel  for  Huggins  and 
Price,  that  the  award  shall  be  binding  on  the  State, 
but  the  question  of  law  as  to  the  liability  of  the 
State  to  said  Huggins  and  Price,  or  their  rights  to 
any  of  the  fimd,  is  expressly  reserved  for  the  further 
adjudication  of  the   Court. 

It  further  appears,  from  the  agreement  entered  of 
record,  that  the  award  of  the  referees  was  to  be  made 
the  judgment  of  the  Court,  and  that  all  matters  in 
dispute  pending  in  the  Chancery  and  Supreme  Courts 
at  Nashville  were  submitted  to  reference. 

On  the  11th  July,  1871,  this  cause  was  heard  by 
Giancellor  East,  upon  the  previous  proceedings,  and  the 
equity  reserved  in  relation  to  the  McMinnville  and 
Manchester  Bailroad  Company,  in  the  matter  of  Huggins 
and  Price,  and  upon  the  bill  and  answer  and  de- 
murrer of  said  Huggins  and  Price,  exhibits  and  proof, 
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when  the  Court  decreed  that  the  lien  of  the  State  was 
superior  to  the  lien  or  rights^  if  any,  of  the  said 
Huggins  and  Price,  as  lessees,  under  the  circumstances 
stated  in  their  answer,  and  that  said  Huggins  and 
Price  have  no  lien  upon  said  road,  its  property  and 
franchise,  or  on  the  proceeds  of  the  sale  thereof,  nor 
to  any  relief  against  the  State,  or  any  other  parties 
in   this    cause. 

From  this  decree  Huggins  and  Price  have  appealed 
to  this  Court. 

The  question  submitted  to  us  is,  whether  the  agree- 
ment to  refer  all  matters  in  dispute  between  the  par- 
ties, operates  as  a  discontinuance  of  the  suit  pending 
in  the  Supreme  Court,  of  the  McMinnville  and  Man- 
chester Railroad  Company  against  Huggins,  Price  and 
Davenport?  The  agreement  was  made  in  the  cass  of 
The  State  v.  Uie  Edgefidd  and  Kentucky  Railroad  Oom- 
pany,  d  ala.,  but  it  expressly  embraces  all  matters  in 
dispute  in  that  and  in  the  case  of  the  McMinnville 
and  Manchester  Railroad  Company  against  Huggins, 
Price  and  Davenport,  which  was  then  pending  in  the 
Supreme  Court.  It  does  not  appear,  however,  that 
any  action  was  taken  towards  carrying  the  agreement 
into  effect,  by  the  selection  of  referees  or  otherwise. 
The  Chancellor  proceeded  to  a  final  hearing  in  the 
case  of  The  State  v.  I%e  Edgefield  and  Kentucky  Rail- 
road Company,  deciding  the  matters  in  dispute  against 
Huggins  and  Price,  without  any  allusion  to  the  i^ree- 
ment  for  reference  to  arbitrators,  or  to  any  award 
made  by  them.      But  on  the  view  which  the  Chancellor 
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took  of  the  rights  of  the  parties^  it  was  immaterial  to 
his  decision  whether  the  matter  in  dispute  had  been 
arbitrated  or  not.  He  held^  that  upon  their  own 
showing;  in  their  ans^er^  Huggins  and  Price  were 
entitled  to  no  relief^  either  against  the  State  or  the 
Eailroad  Company.  The  action  of  the  Chancellor^ 
therefore^  furnishes  no  evidence  that  the  pariiqs  had 
abandoned  or  waived  their  agreement. 

But  it  appears,  from  the  agreement  to  arbitrate, 
that  the  aw^ard  of  the  referees  was  to  be  made  the 
judgment  of  the  Court.  The  rule  is  well  settled,  that 
if  parties  submit  a  cause,  pending  in  Court,  to  the 
decision  of  arbitrators,  without  providing  that  the 
award  shall  be  made  the  judgment  of  the  Court,  such 
submission  is  a  voluntary  withdrawal  of  the  cause 
from  the  jurisdiction  of  the  Court,  whether  such  agree- 
ment is  binding  on  all  the  parties  or  not.  9  Hum., 
142;  6  Hum.,  29.  If,  however,  there  is  a  stipula- 
tion in  the  agreement  that  the  award  is  to  be  made 
the  judgment  of  the  Court,  the  &ct  of  the  submission 
does  not  operate  as  a  discontinuance,  even  though  the 
cause  may  be  submitted  without  a  rule  of  Court. 
Orockett  V.  BeaUy,  7   Hum.,   66. 

In  the  present  case  the  submission  was  not  made 
under  a  rule  of  Court,  but  it  was  stipulated  that  the 
award  was  to  be  made  the  judgment  of  the  Court. 
This  preserved  the  jurisdiction  of  the  Court,  and  pre- 
vents a  discontinuance. 

In  this  view  of  the  case  it  is  unnecessary  to  look 
to  the  affidavits  filed.       The  cause   stands  for    hearing. 
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as  if  no  agreement  to  arbitrate  had  been  made.      The 
motion  to   dismiss  is  therefore  disallowed. 

•       »  _ 

This  cause  was  heard  at  the  last  Term  of  the  Court, 
and  held  over  under  advisement.  Having  determined 
the  preliminary  question,  as  to  the  l^al  effect  of  the 
agreement  to  refer  the  cause  to  referees,  the  question 
next  to  be  determined  is,  whether  there  is  error  in 
the  decree  t)f  the  Chancellor  made  at  the  Nov^nber 
Term,  1870,  from  which  Price,  Huggins  and  Davenport 
have  appealed. 

The  controlling  question  in  the  case  is,  whether 
Davenport,  as  Receiver  of  the  road,  under  the  appoint- 
ment of  the  Governor,  had  the  power  to  lease  the 
road  to  Huggins  and  Price  for  three  or  five  years,  so 
as  to  vest  them  with  an  interest  in  the  road  and  its 
franchises,  which  could  not  be  divested  by  a  subse- 
quent Act  of  the  Legislature.  If  there  was  any  doubt 
on  this  question,  which  we  think  there  is  not,  it  would 
be  removed  by  the  &ct  that  one  of  the  stipulations 
on  the  face  of  the  lease  shows  that  Price  and  Huggins 
took  it  subject  to  the  future  legislation  of  the  State. 
The  Chancellor  held  that  Davenport,  as  Beceiver,  had 
no  power  to  execute  the  lease,  and  upon  this  decision 
turned  his  determination  of  the  motion  to  dismiss  the 
bills  of  complainant,  and  of  the  several  demurrers,  etc., 
in  all  which  we  find  no  error,  and  affirm  his  decree, 
with  costs,  and  remand  the  cause  for  further  proceed- 
ings. 


^ 
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Thob.  R.  Wilub  and  B.  F,  Sullivan  v.   Sabah   M. 

Willis. 

EsroPFKL.  Admiitiotu  by  hiU/cUowed  by  a  decree.  The  admiasioa  contained 
in  a  bill  for  the  confirmation  of  a  division  of  property,  that  a  note, 
given  for  the  diflferenoe  in  the  yalue  of  the  Bharee,  was  paid,  and  a 
recital  in  the  final  decree  of  the  fact  of  such  payment,  upon  which 
recital,  among  other  things,  the  Court  based  its  decree  confirming  the 
division,  are  conclosive  of  the  payment  as  against  the  complainant, 
and  a  holder  of  the  note  to  whom  he  had  traded  it  aftei  the  filing  of 
the  bill,  and  after  the  maturity  of  the  note,  and  by  delivery  without 
endorsement 
Case  cited :  Hamilton  v.  Zimmerman,  5  Sneed,  47. 


FBOM  WILSON. 


Appeal  from  the  Chanoery  Court.  Chas.  6.  Smith, 
Chancellor. 

B.  J.  Tarveb  for  Thos.  B.  Willis. 

Jordan  and  James  F.  Stokes  and  Head  &  Sons 
for  Sarah  M.  Willis. 

Fbeemak,    J.y    delivered    the    opinion    of    the    Court. 

This  bill  is  filed  to  enforce  a  vendor's  lien.  The 
&cts  necessary  to  be  stated  are,  that  upon  the  death 
of  their  mother,  Thomas  B.  and  Wm.  E.  Willis  were 
entitled  to  an  estate,  consisting  of  land  and  two  negroes. 
They  selected  '  commissioners,  and  agreed  upon  a  divi- 
sion of  the  property.  Thomas  B.  got  a  negro  woman, 
and  Wm.  E.  got  the  tract  of  land,  which  was  valued 
at    (1,526  more  than  the  negro  received    by    Thomas. 
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Without  going  into  several  other  transactions  shown  in 
the  record,  it  is  enough  to  say  that  the  note  sought 
to  be '  enforced  in  this  case  was  given  by  Wm.  £.  for 
the  value  of  the  land  over  and  above  the  share  of 
the  estate  received  by  Thomas  R.  in  the  division. 
Wm.  E.  has  died,  and  defendant,  Sarah  E.,  as  his 
wife,  by  the  death  of  her  two  in&nt  children  before 
this  bill  was  filed,  has  inherited  the  tract  of  land 
mentioned.  The  division  above  spoken  of  was  a  ver- 
bal one,  never  reduced  to  writing.  After  the  death 
of  Wm.  E.,  Thomas  R.  filed  his  bill,  Slst  March,  1859, 
against  the  widow  and  two  minor  children,  stating  the 
&cts  above  recited,  with  others  not  necessary  to  be 
here  stated,  praying  a  confirmation  of  the  .division, 
which  ultimately  was  decreed  by  the  Court,  and  thus 
the  title  was  perfected  in  the  heirs  of  Wm.  E.  This 
decree  was  made  7th  July,  1859.  It  appears  further, 
that  in  the  bill  filed  by  Thomas  R.  for  confirmation 
of  the  division  of  the  property,  fixing  the  title  in  the 
heirs  of  Wm.  E.,  he  states  that  he  had  received  the 
difiference  between  his  and  his  brother's  share,  being 
$1,500  in  money,  and  in  the  decree  of  July,  1859, 
confirming  the  sale,  it  is  recited  as  '^appearing  to  the 
Court  that  he  had  received  this  difiference  (it  being,  in 
fact,  $1,525),  which  was  paid  him  by  Wm.  E.,"  and  on 
this  recital,  among  other  things,  it  appears  the  Court 
based  its  decree  confirming  the  sale. 

On  this  branch  of  the  case,  and  upon  the  above 
facts,  we  hold,  that  Thomas  R.  had  a  lien  originally 
on  the  land  for  the  payment  of   the  difiference  in  the 
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shares  of  the  two  brothers,  the  note  in  controversy  in 
this  case,  being  a  balance  of  this  debt,  was  a  lien  on 
the   land. 

But  the  question  presents  itself,  whether  the  above 
recitals  in  the  bill,  and  in  the  decree,  either  estop 
Thomas  R.  from  insisting  now  that  this  difference  was 
paid,  or  as  a  matter  of  evidence  are  conclusive  against 
him.  While  the  admissions  of  the  bill  and  decree 
may  not  be  a  strict  estoppel  under  the  facts  of  this 
case,  yet,  as  a  matter  of  evidence,  it  must  under  the 
case  of  Hamilton  v.  Zimmerman,  5  Sneed,  47-8,  be 
held  conclusive  of  the  payment  of  the  consideration 
money.  In  fact,  under  that  case,  it  would  seem  a 
clear  estoppel  as  to  Thomas  R.  Willis.  Sullivan 
would  not,  it  is  true,  be  estopped  technically,  but  he 
takes  the  note  after  it  was  due,  without  endorsement, 
only  by  delivery,  and  stands  in  the  shoes  of  the  party 
from  whom  he  got  it.  In  addition,  it  appears  from 
the  proof,  as  we  think,  he  took  it  after  the  bill  was 
filed,  and    probably,   if   not  certainly,   aft;er  the  decree. 

Under  these  facts,  we  do  not  see  how  he  can  stand 
in  better  condition  than  Willis,  if  he  had  retained  the 
note.  It  is  true,  Willis  could  not  have  created  an 
equity  against  the  note  after  he  had  parted  with  it, 
but  as  we  have  said,  the  proof  shows  the  note  to 
have  been  traded  to  Sullivan  aft^r  the  filing  of  the 
bill  to  confirm  the   sale. 

We  see  no  way  to  escape  the  conclusion  that  the 
Chancellor's  decree  dismissing  the  bill  must  be  affirmed 
with  costs. 
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Wiley  Richards  v.  Chesley  Williams. 

1.  Eyidenge.    iS3ken/'f  Deed.    ReeUale  u^     What  neeetBary.  A  aheriff  ma j 

recite  in  hia  deed  that  "notice  was  given  aa  required  by  law/'  though 
he  be  a  snoceflBor  to  the  officer  who  made  the  sale,  if  the  fact  that  no- 
tice was  given  appears  in  his  {wedeoeaaor'B  rebtm. 

2.  Evidence.    Summary  Proceeixnge,    Judgmeni  by  motion,    Omimitms  may 

be  euppHed,  How.  YHien  a  motion  is  not  an  original  or  independent 
proceeding,  but  one  to  effectuate  a  decree  in  a  cause  still  pending;  in 
such  case  where  the  entire  record  is  before  the  Court,  as  part  of  the 
case,  it  maj  be  looked  to  in  supplying  immaterial  irregularities  or 
omissions,  which  appear  on  the  face  of  the  judgment 
Case  cited :  Bucker  «.  Moore,  1  Heisk,  726. 

8.  Evidence.  Deraigmng  tiHe.  May  look  to  ReeordB  of  CkmrL  Whm. 
Where  a  plaintiff  in  an  action  of  ejectment,  in  deraigning  his  titie 
fails  to  produce  the  executions  under  which  the  land  was  sold,  when 
he  became  purchaser,  he  may  rely  on  the  dockets  of  the' Court  in  which 
the  necessary  facts  appear,  if  the  execution  be  lost  This  is  next  best 
evidence. 

4.  Evidence.  Preemption  of  gnmL  What  witt  eonaliiule.  A  mere  written 
agreement  between  parties  for  a  division  of  land  containing  the  boun- 
daries, etc.,  but  not  purporting  to  vest  a  fee  simple  title,  will  be  suffi- 
cient to  warrant  the  presumption  of  a  grant  with  proof  of  twenty 
years  adverse  possession,  though  no  titie  would  be  perfected  under  such 
paper  by  seven  years  adverse  possession. 


FROM  BEDFORD. 


Appeal   from  the  Circuit  Court.      W.  H.  Wilijam- 
SON^  Judge. 

WisENER  &  Sons  for  Richard. 

H.  L.  &  B.  B.  Davidson  for  Williams. 
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Nicholson,   C.  J.,  delivered  the  opinion  of  the   Court. 

This  is  an  action  of  ejectment,  by  Williams  against 
Richards  in  the  Circuit  Court  of  Bedford  Court. 
There  was  verdict  and  judgment  for  Williams,  and 
appeal  by  Richards.  We  will  pass  over  several  al- 
leged errors  as  to  the  suiSciency  of  the  declaration, 
and  of  the  judgment  on  the  finding  of  the  jury,  and 
as  to  the  admission  of .  a  copy  of  a  North  Carolina 
grant,  being  satisfied  that  the  action  of  the  Circuit 
Judge  was  correct  on  these  several  points. 

In  deraigning  his  title,  the  plaintiff  relied  on  a 
sheriff's  deed,  to  which  exceptions  are  taken,  first, 
because  the  deed  was  executed  by  a  successor  of  the 
sheriff  who  made  the  sale,  and  the  repital  of  this  fact 
is  all  that  appears  in  the  deed.  The  recital  is  prima 
facte  evidence  of  the  fiict,  and  therefore  suiBcient  when 
nothing  else  appears.  Second,  the  recital  of  a  suc- 
cessor, that  notice  was  given  as  required  by  law,  it 
b  insisted  is  not  sufficient  of  itself  of  a  fiict,  which 
could  only  be  known  by  the  sheriff  who  sold  the  land. 
This  is  true,  but  in  this  case  the  return  of  the  sheriff 
who  sold,  shows  that  notice  was  given  according  to 
law.  This  was  sufficient  evidence  on  which  to  make 
the  recital.  But  the  main  ground  of  reliance  for  a 
reversal  is,  upon  the  assumption  that  the  judgment 
recited  in  the  sheriff's  deed,  as  the  basis  of  the  title, 
was  void. 

It  appears'  that  a  bill  was  filed  by  Chesley  Williams 
and  W.   P.    Curran,    as    executors    of   Robert  Currian 
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against  Minor  T.  Curran  and  others^  for  the  sale  of 
the  real  estate  of  the  testator,  for  the  payment  of  his 
debts.  The  Clerk  and  Master  sold  the  land,  and  at 
the  sale  \V.  O.  Riokman  purchased  the  tract  of  land 
in  controversy,  and  executed  his  notes  therefor.  Upon 
his  failure  to  pay  the  notes  at  maturity,  judgments 
by  motion  were  taken  against  him,  and  on  these  judg- 
ments executions  issued,  under  which  the  land  was 
sold,  and  the  plaintiff  in  this  suit  was  the  purchaser. 
It  is  insisted  that  these  judgments  are  void,  because 
the  facts  recited  are  not  sufficient  to  give  the  Court 
jurisdiction.  This  objection  to  the  judgment  rests  upon 
the  well  established  rules,  applicable  to  judgments  Ten- 
dered  in  summary  proceedings.  But  we  do  not  un- 
derstand the  rules  in  such  cases  to  be  strictly  appli- 
cable to  a  case  like  the  present.  The  motions  for 
judgment  in  the  present  case  are  made  in  the  progress 
of  the  cause,  in  which  the  decree  for  sale  of  the  land 
was  rendered,  and  for  the  purpose  of  carrying  out  the 
decree  and  enforcing  the  same  against  a  purchaser,  who 
became  a  quasi  party  to  the  suit  by  reason  of  his 
purchase.  The  motions  were  not  original  or  indepen- 
dent proceedings,  to  recover  judgments  by  motion  and 
without  notice,  but  proceedings  to  effectuate  a  decree 
in  a  cause  still  pending.  In  such  case  where  the  en- 
tire record  of  the  case  is  before  us,  as  part  of  the 
case,  we  can  look  to  that  to  supply  any  immaterial 
omisions  or  irregularities  which  may  appear  on  the 
face  of  the  judgments.  Upon  referring  to  the  judg- 
ments,  it  is  found,   that  they  are  rendered  in  the  case 
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of  Williams  and  Curran  against  Minor  T.  Ciirran  and 
others,  and  that  W.  O.  Rickman  purchased  at  a  sale 
"of  real  estate  in  this  case''  a  portion  of  the  same, 
and  gave  his  notes  to  Lewis  Tilnxan,  Clerk  and  Com- 
missioner,  etc.  It  does  not  appear  in  the  judgment, 
whose  real  estate  was  sold,  but  it  recites  that  it  was 
real  estate  sold  in  this  case  under  a  decree  of  this 
Court,  nor  does  it  appear  that  Lewis  Tillman  was  ap- 
pointed Clerk  and  Commissioner  to  sell,  but  it  recites 
that  he  sold  as  clerk  and  commissioner,  and  by  re- 
ference to  the  record  of  this  case,  it  appears  that  the 
real  estate  sold  was  that  of  Hobert  Corran,  and  that 
Lewis  Tilman  was  the  Clerk  and  Commissioner  to 
sell.  It  is,  therefore,  apparent  that  the  omissions  in 
the  judgments  are  immaterial,  and  in  no  wise  affect  the 
validity  of  the  judgments.  The  case  of  Rucker  v. 
Moore,  1  Heisk.,  relied  on  by  defendant's  counsel,  was 
decided  correctly,  because  it  did  not  appear  that  it 
was  a  decree  in  a  cause  pending,  but  the  judgment 
ms  in  the  name  of  the  clerk,  against  the  purehaser, 
without  any  reference  to  any  other  cause.  The 
next  error  relied  on  is,  that  the  plaintiff  in  de- 
raigning  his  title  has  &iled  to  produce  the  execu- 
tions under  which  the  land  was  sold.  It  appears  that 
the  executions  are  lost,  and  in  their  absence  the  plain- 
tiff produced  the  Execution  Docket  of  the  Circuit  Court, 

in  which  the  dates  of  the  judgments,  their  amounts, 
the  dates  of  the  issuance  of  the  executions  and  the  re- 
turns thereon  by  the  sheriff,  are  all  set  out  in  pursuance 
of  the    Statute.      This    was  the  next  best  evidence,  in 
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the  absence  of  the  executions  themselves.  The  title  of 
the  purchaser  depended  upon  a  valid  judgment,  a  valid 
levy,  and  proper  authority  under  which  to  sell.  All 
this  was  furnished  by  the  judgments  and  the  execution 
docket. 

The  last  error  assigned  is,  in  the  charge  of  the  Court. 
The  charge  seems  to  have  been  satis&ctory,  except  on 
the  question  of  the  presumption  of  a  grant  upon  twenty 
years  possession.  The  Court  told  the  jury,  that  if  plain- 
tiff did  not  show  a  grant,  he  must  show  that  he,  or 
those  under  whom  he  claimed  had  held  the  land  in  con- 
troversy,  by  some  paper  purporting  to  carry  a  title  in 
fee  for  twenty  years,  in  which  case  the  presumption  of  a 
grant  would  arise,  and  that  the  deed  of  partition  between 
Curran  and  Moore-  would  be  such  an  assurance  of  title 
as  to  raise  this  presumption.  It  is  true,  as  urged,  that 
the  paper  called  by  the  Judge  a  deed  of  partition  was 
only  a  written  agreen^ent  of  the  parties  for  a  division  of 
the  land,  but  it  does  not  purport  to  vest  a  fee  simple 
title,  nor  could  it,  as  it  appears  that  at  its  date  in  1837, 
the  legal  title  was  not  in  Curran  &  Moore.  But  the 
paper  was  competent  evidence  to  show  the  extent  of 
Curran's  boundaries,  and  to  what  extent  he  claimed 
possession. 

Under  a  paper  like  this,  fixing  the  boundaries, 
with  proof  of  twenty  years  adverse  possession,  a  grant 
would  be  presumed,  although  no  title  would  be  perfected 
under  such  paper  by  seven  years  adverse  possession. 
But  it  appears  that  in  1840,  and  in  1845,  the  legal 
title    was     vested    in    Curran     to    the    entire  tract  in 
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controversy,  and  under  the  deeds  an  adverse  possession 
of  seven  years  would  perfect  his  title.  The  error  in 
Ihe  charge  can  not  be  complained  of  by  defendant,  and 
as  the  verdict  was  proper  under  the  evidence  and  under 
the  law,  it  Mrill  not  be  disturbed.      Judgment  affirmed. 


Broyles,  d  va.y  v.  Nowxin,  d  at. 

1.  EsTOFPKL.    Dower.    Where  a  party  in  interest  had  notice  of  dower  pro« 

oeedingB,  and  failed  at  the  time  to  object,  but  afterwards,  for  a  aeriee 
of  years  openly  recognised  the  widow's  right  of  dower,  nntil  the  sale 
of  the  property,  when  it  was  purchased  for  a  less  sum  than  ita  value, 
on  account  of  the  dower  incumbrance  by  such  person,  this  will  be  an 
estoppel  in  a  proceeding  to  oust  the  widow  of  her  rights  by  the  pur- 
chaser. 

Case  cited :  44  Barb.,  218. 

2.  Sams.    Quourdian,    ThiMee.    BetuUing  irud.  The  question  of  a  resulting 

trust,  created  by  the  use  of  wards  money  and  dower  interest  growing 
out  of  the  same,  discussed. 

Cases  cited:  Gannaway  v.  Tarpley,  1  Cold.,  672;  Tarpley  v.  Gannaway, 
2  Cold.,  246. 


FROM  WHITE. 


Appeal    from     the       Chancery     Court.        W.     W. 
Goodpasture,  Chancellor. 

John  H.  Savage  for  Broyles,  d  nx. 

8.  CoLMS  for  Nowlin,  d  al. 

Sneeb,    J.,    delivered    the    opinion    of  the    Court. 
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The  only  question  for  determination  in  this  case 
is,  whether  the  defendant,  Mary  A.  E.  Nowlin,  as 
widow  of  A,  S.  Nowlin,  is  entitled  to  hold  the  dower 
interest  already  allotted  to  her  in  the  lands  in  contro- 
versy as  against  the  complainants.  The  record  is  vol- 
umnious,  and  involves  many  other  questions,  but  no 
complaint  is  made  of  the  decree  below,  except  so  much 
of  it  as  reaffirms  the  action  of  the  County  Court  in  as- 
signing dower  to  said  widow.  A.  S.  Nowlin  died  in 
the  occupancy  of  the  land  in  1861,  and  dower  was  as- 
signed the  widow  in  June  of  that  year,  and  she  has 
b^en  in  possession  of  the  dower  premises  ever  since, 
under  the  decree  of  the  County  Court  of  White 
County.  This  bill  was  filed  by  one  of  the  daughters 
of  A.  S.  Nowlin,  deceased,  and  her  husband,  in  Sep- 
tember, 1867,  attacking  the  widow's  right  to  dower, 
and  seeking  to  dispossess  her.  It  seems  that  the  widow 
is  the  second  wife  of  A.  S.  Nowlin,  deceased,  and  the 
complainant  Susan  W.  Broyles,  is  the  daughter  of  the 
former  marriage.  A.  S.  Nowlin  was  the  guardian  of 
the  complainant  Susan,  and  his  other  children  of  the 
first  marriage,  and  invested  their  money  in  the  land 
in  question,  so  that  the  greater  part  of  the  purchase 
money  was  paid  out  of  these  funds.  After  his  death 
a  balance  was  still  due  on  the  purchase.  The  estate 
after  the  war  proved  insolvent,  and  the  administrator 
Dibrell  brought  his  insolvent  bill  for  its  settlement  in 
the  Chancery  Court.  The  children  of  A.  S.  Nowlin, 
who  were  his  wards  while  he  lived,  brought  this 
bill  against  the  sureties  on  his  guardian  bond  to  com- 
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pel  an  account  of  the  moneys  so  invested  in  the  lands, 
and  these  soreties  filed  their  bill  to  have  themselves 
indemnified  out  of  the  land  so  bonght;  whereupon 
the  Clerk  and  Master  who  holds  the  note  of  A.  S« 
Nowlin,  for  the  unpaid  balance  of  the  purchase  money, 
filed  a  bill  to  enforce  the  vendor's  ben  for  said  bal- 
ance. Matters  were  thus  complicated,  when  the  com- 
plainant Susan,  then  unmarried,  and  her  brothers,  the 
other  wards,  aU  mii  jurisy  came  to  a  compromise  with 
the  other  parties,  by  which  it  was  agreed  that  the 
land  should  be  sold,  and  that  they  would  become  bid- 
ders at  a  minimum  bid  sufficient  to  cover  the  in- 
debtedness due  to  them  from  their  deceased  fiither, 
and  also  the  sum  of  $1,800,  the  balance  of  purchase 
money  still  due,  and  if  the  land  should  bring  more 
at  the  sale,  the  surplus  should  go  to  the  general 
creditors  of  their  Other's  estate. 

This  compromise  agreement  was  embodied  into  the 
decree  of  the  Court,  and  the  sale  was  had  accord- 
ingly, the  land]  being  struck  of  to  the  complainant, 
Susan,  and  her  brothers,  at  the  first  and  minimum 
bid.  The  sale  was  confirmed,  and  the  land  'partitioned 
and  the  complainant  Susan  having  intermarried  with 
the  co-complainant  Broyles,  brought  this  bill  -for  di- 
vers purposes,  the  chief  of  which  is  to  oust  the  de- 
fendant, Mary,  of  the  dower  estate  vested  in  her  by 
the  decree  of  the  County  Court,  some  six  or  seven 
years  before.  It  has  been  held  that  when  the  husband 
who  was  guardian,    bought    land    with    the    money    of 

his  ward,  taking  the  title  in  his  own  name,  his  widow 
13— vol.  3. 
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was  not  dowable  of  such  land  as  against  the  wards. 
Gannatoay  v.  Tarpley,  1  Cold.,  572.  But  if  the  land 
was  bought  in  part  with  the  husband's  money,  the 
widow  would  be  dowable  out  of  any  surplus  that 
might  remain  after  sale,  and  satisfiustion  .rendered  to 
the  wards,  2  Cold.,  246.  It  does  not  satis&ctorily 
appear  in  this  case  precisely  in  what  proportions  the 
land  was  paid  for  out  of  the  trust  Ainds  and  the 
private  funds,  but  it  is  certain  that  the  bulk  of  the 
purchase  money  was  paid  out  of  the  trust  fund.  We 
think,  however,  that  the  rights  of  these  parties  must 
be  determined  upon  other  grounds  than  the  mere  ef- 
fect of  the  investment  of  the  trust  monies  by  the 
guardian. 

The  proceedings  of  the  County  Court  in  the  dower 
proceeding  are  inartificial  and  imperfect,  but  enough  ap- 
pears to  show  that  the  Statute  was  substantially  com- 
plied with,  and  we  have  been  often  admonished  that 
the  Statutes  on  this  subject  must  be  construed  with 
an  enlarged  liberality.  In  the  proceedings,  the  parties 
defendant,  except  the  administrator  are  not  named,  but 
the  caption  refers  to  defendants  as  G.  6.  Dibrell,  ad- 
ministrator, and  otlkers,  and  the  decree  assumes  that 
the  defendants  had  notice  of  the  dower  proceeding,  and 
no  contest  or  controversy  was  had.  But  in  addition 
to  this,  it  does  affirmatively  appear  that  the  complain- 
ant for  a  series  of  years  openly  recognized  the  widow's 
right  of  dower,  and  this  recognition  continued  to  the 
moment  when  she  bid  for  and  bought  the  land,  which 
she    avowedly    bought    subject    to    the  widow's  dower, 
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paying  some  $2,753  00  less  for  it,  than  it  was  esti- 
mated by  the  parties  to  be  worth  on  account  of  the 
conceded  idcumbrance  of  the  widow's  dower.  The 
complainant  has  thus  taken  a  great  advantage  by  her 
concession,  and  she  will  not  be  heard  to  gainsay  it 
at  this  late  day. 

It  is  said  that  the  proof  is  not  sufficient  to  pre- 
dicate an  estoppel.  '^  He  who  is  silent  when  con- 
science requires  him  to  speak,  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent." 
44  Barb.,  218. 

This  is  an  estoppel,  and  this  is  the  condition  in 
which  the  proof  places  this  complainant.  It  seems 
that  the  parties  valued  the  land  in  controversy  at  $10,000, 
but  subject  to  the  widow's  dower,  they  were  permitted 
to  bid  without  opposition  $7,247  00  for  the  land.  The 
administrator  testifies  that  he  often  heard  complainant, 
both  before  and  after  her  marriage  concede  the  widow's 
right  to  the  dower,  and  that  he  had  heard  complainant 
concede  it  since  they  bought  the  land,  and  it  was  well 
understood  by  them,  and  among  them,  that  they  were 
buying  subject  to  the  dower  interest;  others  testify  to 
the  same  effect.  The  complainant  even  spoke  of  buying 
out  the  widow's  interest,  and  thus  extinguish  the  dower. 
Besides  all  this,  the  dower  right  is  expressly  recognized 
in  the  consent  decree  of  20th  September,  1867,  appoint- 
ing a  receiver  to  rent  out  the  land.  Under  these  cir- 
cumstances we  must  hold  the  complainant  estopped  to 
dispute  the  widow's  right  at  this  late  day.  The  Chan- 
cellor took  this  view  of  it,  and  we  affirm  his  decree. 
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Thomas  S.  Gatjt  v.  John  H.  White. 

Bills  and  Notes.  Surety  and  Stayer*  LiabilUy  of.  Where  the  snretj 
upon  judgment  heing  rendered  against  the  principal,  and  himself  as 
surety  procures  a  stayor,  the  Justice  in  such  case  is  not  required  to 
act  upon  the  personal  application  of  the  surety,  or  upon  his  written 
assent,  to  haye  the  judgment  stayed,  hut  upon  such  evidence  as  satisfies 
him  that  the  surety  had  either  procured  or  assented  to  the  stay. 

'  Oases  cited :  Stinnett  v.  Crookshank,  1  Heisk,  496 :  Higgs  v.  Landrum, 
1  Cold.,  81. 

Code  cited:  23061. 


FBOM  BEDFORD. 


Appeal  from  the  Circuit  Court.  J.  W.  Phillips, 
Judge. 

E.  Cooper  for  Graut. 

Jas.  a.  Warder  for  White. 

J.  L.  Scudder  for  Simms. 

NiCHOMON,  C.  J.,  delivered   the   opinion  of  the   Court. 

White  recovered  a  judgment  before  a  Justice  of  the 
Peace  of  Bedford  County,  against  Forbes,  as  principal, 
and  Gaut  as  surety.  Sims  wrote  an  order  to  the  Jus- 
tice, to  enter  his  name  as  stayor  for  Forbes  and  Qaut. 
Upon  the  issuance  of  an  execution  against  all  of  these, 
stating  that  Forbes  was  principal.  Grant  surety,  and  Sims 
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stajor  for  both,  the  o£Gicer  levied  on  the  property  of 
Ghiut,  Forbes  not  having  property.  Thereupon  6aut 
susperseded  the  execution,  and  sought  to  have  it  quashed, 
upon  the  ground  that  he  had  not  procured  Sims  to  stay 
the  execution,  and  that  he  had  not  assented  thereto,  in 
proper  person  before  the  Justice,  or  in  writing,  signed 
by  himself.  The  question  of  &ct  was  submitted  to  the 
jury,  upon  the  issue  made  by  the  statement  in  the  peti- 
tion. Under  the  proof  and  the  charge  of  the  Court, 
the  jury  found  the  issue  of  fact  against  Grant,  and  judg- 
ment was  given  against  him  and  his  surety,  on  the  su- 
persedeas bond,  from  which  they  have  appealed.  The 
Circuit  Judge  charged  the  jury :  "  If  you  should  believe 
that  in  the  absence  of  Forbes,  Gaut  went  to  Sims,  and 
Bfiked  Sims  to  stay  the  debt  for  Forbes  and  himself,  and 
Sims  after  this,  pursuant  to  that  understanding  and  agree- 
ment, wrote  the  stay  ov  order,  then  Sims  would  be  the 
stayor  for  both  Forbes  and  Gaut,  and  Gaut  would  be 
liable  before  Sims,  and  this  would  be  so,  although  Gaut 
may  not  have  been  present  when  Sims  signed  the  order.^^ 
It  is  unlawful  for  the  Justice  to  enter  the  name  of  a 
stoyor,  when  the  secarity  is  offered  by  the  principal, 
unless  the  surety  assents  in  proper  person,  or  by  writ- 
ing, signed  by  him,  and  showing  that  the  stayor  is 
entered  as  such  at  his  instance  and  request.  Code, 
§3061.  To  make  the  surety  liable  before  the  stayor, 
it  must  appear,  that  the  security  is  offered  by  the 
principal  in  the  judgment,  and  that  the  surety  assents 
either  in  proper  person,  or  by  writing  signed  by  him- 
self.      It  is   manifest  that  this  section  was  intended  to 
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protect  sureties  from  having  their  liabilities  extended 
for  eight  months,  by  the  act  of  their  principals,  in 
procuring  stay  without  the  assent  of  the  sureties* 
Stinnett  v.  Crookahank,  1  Heisk.,  496.  But  it  was 
not  intended  to  provide  the  evidence  on  which  the 
Justice  should  act,  in  receiving  the  stay,  when  the  same 
is  procured  by  the  surety  himself,  or  at  his  instance. 
In  such  case  the  Justice  is  not  required  to  act  upon 
the  person&l  application  of  the  surety,  or  upon  his 
written  assent,  to  have  the  judgment  stayed,  but  upon 
such  evidence  as  satisfies  him  that  the  surety  had  either 
procured  or  assented  to  the  stay. 

The  charge  of  the  Circuit  Judge  was  based  upon 
this  construction  of  the  section  in  the  Code  referred 
to,  and  is  not  in  conflict  with  the  case  of  Higgs  v. 
Landrum,  1   Cold.,   81. 

Upon  the  proof  in  the  case,  the  jury  were  satisfied 
that  Gaut  procured  Sims  to  stay  the  judgment  for 
himself  as  well  as  for  Forbes,  the  principal,  and  we 
cannot  say  the  &ct8  do  not  support  this  finding. 

We  think  there  was  no  error  in  the  charge  of  the 
Court,  and  affirm  the  judgment. 
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Peter  Turkey,  Adm'r  v.  W.  F.  Carter. 

Execution.  Prcperty  Imed  upon,  hui  not  taken  into  ponessian  by  the  officer 
lAobUity  of  token  U  periaKee,  Sheriff,  Where  a  Sheriff  or  his  deputy 
levies  an  attachment  upon  a  horse,  but  fails  to  take  possession,  and 
leaves  it  in  chaige  of  a  person,  with  the  understanding  that  he  will 
call  soon  and  take  a  delivery  bond,  the  officer  will  not  be  liable  in 
damages  for  the  sudden  death  of  the  horse,  not  caused  by  ill  treat- 
ment 


FROM  WHITE. 


f  Appeal    from    the    Circuit    Court.      S.     M.    Fite, 
Judge. 

CoLMS  &  E.  E.  Defrees  for  Turney. 

W.  M.  Simpson  for  Carter. 
« 
Deaderick,   J.,  delivered  the  opinion  of  the  Court. 

Judgment  in  the  Circuit  Court  of  White  County, 
was  in  favor  of  Carter,  and  Turney  has  appealed  in 
error  to  this  Court.  Turney  issued  an  attachment 
against  J.  P.  and  Richard  Bradley,  which  came  into 
the  hands  of  O'Connor,  deputy  of  defendant,  who  was 
Sheriff  of  said   County. 

The  attachment  was  levied  same  day  issued,  upon 
a  gray  horse,  worth  $100  to  fl25,  in  the  possession 
of  Kichard,  but  belonging  to  J.  P.  Bradley.  After 
the  levy,  (yConnor  agreed  to  leave  the  horse  in  pos- 
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session  of  Richard  Bradley,  with  the  understanding 
that  he  could  call  on  Bradley  soon,  and  take  a  bond 
for  the  delivery  of  the  horse.  Before  the  Deputy 
Sheriff  called  for  the  bond,  and  within  ten  days  or 
two  weeks  from  the  time  of  the  levy,  the  horse  sick- 
ened suddenly  and   died. 

This  action  was  brought  to  recover  damages  against 
the  Sheriff,  for  fidlure  of  his  deputy  to  take  the 
horse  into  his  possession  at  the  time  of  the  levy  of 
the  attachment. 

If  by  reason  of  the  failure  to  take  the  property 
into  his  possession,  it  is  lost  or  destroyed,  the  officer 
would  be  responsible,  for  his  own  negligence,  or  the 
negligence  of  his  agent  or  bailee,  for  the  loss.  But, 
it  has  been  several  times  held  by  this  Court  that  the 
fiulure  of  the  officer  to  take  into  his  possession  prop- 
erty levied  upon  by  execution,  was  not  such  negli- 
gence as  of  itself  to  make  the  officer  liable  for  its 
value.  But  that  he  might  employ  an  agent  'to  take 
care  of  it,  or  even  leave  it  in  charge  of  the  debtor, 
without  invalidating  the  levy,  or  incurring  personal 
responsibility,   if  he  acted  in  good  fiiith. 

It  appears  that  the  horse  was  properly  taken  care 
of,  and  .that  his  death  resulted  from  sudden  sickness, 
and  not  from  want  of  proper  care  and  attention.  The 
horse  was  attached  as  the  property  of  J.  P.  Bradley, 
and  was  left  in  the  care  of  Richard  Bradley,  a  co- 
defendant  in   the  attachment  suit. 

The  Court  charged  the  jury  that  the  officer,  if  no 
bond  was  tendered,   might  leave  the  horse  in  the  hands 
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of  an  agent  to  take  care  of  for  him^  and  that  he 
might  lawfully  place  him  in  the  hands  of  Richard 
Bradley,  if  he  was  a  prudent,  safe  man,  although-  he 
was  a  defendant  in  the  suit,  if  the  horse  was  levied 
on  as  the  property  of  a  co-defendant.  His  Honor 
refused  to  charg-e  as  requested;  that  if  after  the  levy, 
the  officer  put  the  horse  back  in  the  possession  of 
Richard  Bradley,  he  would  be  responsible  to  plaintiff 
for  the  value  of  the  horse.  There  was  no  error  in 
the  charge  as  given,  nor  in  the  refusal  to  give  the 
charge  requested.       Let  the  judgment  be  affirmed. 


Draper  v.  Moseley,  et  ah. 

BEPiiEViN.  Demand  not  neeeKory,  When,  In  order  to  maintain  an  ac- 
tion of  replevin,  it  is  not  necessary  to  show  a  demand  on  the 
part  of  the  plaintiff,  of  the  property  in  controversy,  before  brings 
ing  bis  salt 

Cams  cited:  Flwich  v.  Rust,  1  Hay.,  28;  2  Hay.,  136-186;  1  McGord, 
213;  15  John.,  431;  8  Pick.,  543;  3  Wend.,  406;  THalst,  244;  1 
Leigh,  86;  IChitty  Pl^  179;  2  East,  405;  16  Conn.,  71;  2Dev.A 
Bait,  125 ;  4  Ind.,  854. 

Code  cited:  §3384, 


FROM   JACKSON 


Appeal  from  the  Circuit  Court.    Samuel  M.   Fite, 


Judge. 
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Ck)x  &  Dewitt  for  Draper. 

Denton  &  Washburn,  Hall  &  Cbyer  for  Mosely, 

Sneed,  J.,  delivered  the   opinion  of   the  Court. 

The  Court  charged  the  jury  in  this  action  of  re- 
plevin, that  the  plaintiff  could  not  maintain  the  action 
without  showing  a  demand  of  the  property  in  contro- 
versy before  action  brought.  The  plaintiff  claimed  a 
horse  in  the  possession  of  defendant,  which  was  seized 
under  the  writ  and  delivered  to  plaintiff.  The  defendant 
had  bought  and  paid  for  the  animal  in  good  faith, 
without  notice  of  any  other  claim  of  title.  The  ver- 
dict and  judgment  were  for  defendant.  We  think  the 
Court  erred  in  charging  that  proof  of  demand  was  nec- 
essary in  such  case.  We  are  not  aware  that  it  has  ever 
been  thus  held  in  this  State,  under  our  Statute,  regulat- 
ing the  action  of  replevin.  The  right  of  action  is  given 
under  the  Statute  in  all  cases  where  goods  or  chattels 
are  wrongfully  seized  or  detained,  against  the  person  so 
seizing  or  detaining  them.  Code,  §3374.  No  demand 
is  required  by  the  Statute,  and  if  such  demand  were 
even  necessary  in  replevin  at  common  law,  the  Statute 
which  assumes  to  regulate  the  action  being  silent  on 
the  subject,  the  common  law  rule  is  excluded. 
The  service  of  the  writ  is  in  such  case  sufficient 
demand.  At  common  law  in  actions  arising  ex 
delicto,  a  demand  was  often  necessary  to  perfect  the 
plaintiff's  right  of  action.      Thus  in  trover,  where  the 
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taking  of  goods  was  lawful^  but  their  subsequent  de- 
tention becomes  unlawful,  a  demand  was  necessary 
to  give  evidence  of  a  conversion.  An.  original  unlaw- 
jPul  detention  is  in  general  conclusive  evidence  of  a 
conversion.  1  McCord,  213;  15  John.,  431;  8  Pick., 
543.  As  is  also  the  existence  of  a  state  of  things 
which  constitutes  an  actual  conversion.  3  Wend.,  406 
7  Halst.,  244;  1  Leigh.,  86.  But  when  the  original 
taking  was  lawful,  and  the  detention  only  is  illegal, 
a  demand  and  refusal  must  be  shown.  1  Chitty  PL, 
179;  2  East,  405;  16  Conn.,  71.  In  the  case  of 
JElvnch  V.  Bud,  1  Hay.,  28.,  it  was  held  that  in  detinue 
a  demand  was  necessary;  but  the  point  was  ruled 
otherwise  in  several  subsequent  cases.  2  Hay.,  136, 
186;   2  Dev.   &  Batt.,   125;  4  Ind.,  354. 

It  is  not  necessary,  however,  to  discuss  the  appli- 
cation of  this  doctrine  to  the  common  law,  action  of 
trover  and  detinue.  « 

The  action  of  replevin  in  this  State  is  a  statutory 
action,  and  as  the  Statute  requires  no  demand,  the  doc- 
trines of  the  common  law  whatever  they  be  cannot  be 
applied  to  it. 

Eeverse  the  judgment,  and  award  a  new  trial. 
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Richmond  v.  Yates. 

1.  Practicb.    Supcrcrdean,    Motion  to  diacharge.    Not  aUowed,     When.    A 

motion  to  dischaige  a  supersedeas  suspeDding  an  interlocutoiy  decree 
for  the  appointment  of  a  Beceiver,  to  take  possession  of  and  rent  out 
the  land,  will  not  be  granted  if  the  proper  parlies  in  interest  are  not 
properly  before  the  Court,  and  if  the  proof  of  such  party  has  not  been 
taken,  and  the  cause  not  ready  for  hearing. 

2.  Same.    Where  the  contract  is  as  to  the  title  of  the  land,  the  complain- 

ant being  in  po6see.sion  until  the  right  is  determined  upon  the  hear- 
ing, she  cannot  be  dist^irbed  in  the  possession. 


FROM  ROBERTSON. 


Appeal  from  the  Chancery  Court.  Chas.  G.  Smith, 
Chancellor. 

Stark  &  Judd  for  Richmond. 

Jno.  E.  &.  A.  E.  Garner  for  Yates. 

Nicholson,   C.  J.,   delivered  the  opinion  of  the  Court. 

This  is  a  motion  to  discharge  a  supersedeas  granted 
by  one  of  the  Judges  of  this  Court,  suspending  an 
interlocutory  decree  for  the  appointment  of  a  Receiver 
to  take  possession  of  and  ]*ent  out  the  tract  of  land 
involved  in  the  litigation.  Complainant  is  in  posses- 
sion of  the  land,  and  claims  to  be  the  owner  of  it 
by  reason  of  its  having  been  bought  and  paid  for 
with  her  money.  The  defendant  claims  it  by  virtue 
of  a  purchase  at  a    Sheriff's  sale,  and  deed    from  the 
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Sheriff,  the  land  having  been  levied  on  and  sold  as 
the  property  of  defendant  Richmond,  the  husband  of 
complainant. 

The  cause  is  stiU  pending  in  the  Chancery  Court 
at  Springfield,  the  same  not  yet  being  ready  for  hear- 
ing. If  complainant  sustains  the  allegation  of  her  bill, 
she  is  the  real  owner  of  the  land.  If  defendant  makes 
out  his  case,  as  presented  in  his  answer  and  cross- 
bill, he  has  the  better  title.  But  in  his  cross-bill  he 
fiiils  to  make  complainant  a  party,  but  makes  her  hus- 
band a  defendant. 

In  this  state  of  the  case  we  are  asked  to  examine 
the  proof  taken  by  defendant,  and  upon  this  discharge 
the  supersedeas,  and  thus  virtually  give  defendant  the 
possession,  although  it  is  admitted  the  complainant  has 
not  taken  her  pro<ff,  and  that  the  cause  is  not  ready 
for  hearing. 

To  discharge  the  supersedeas  under  such  circum- 
stances would  be  tantamount  to  deciding  the  question 
of  title  upon  ex  parte  view  of  the  proof.  The  same 
reason  exists  now  which  induced  the  granting  of  the 
supersedeas.  It  is  a  contest  as  to  the  title  of  the 
land,  the  complainant  being  in  possession,  and  until  it 
is  determined  upon  the  hearing  that  her  title  is  invalid, 
she  cannot  be  disturbed  in  the   possession. 

The  motion  to  discharge  the  supersedeas  is,  there- 
fore, disallowed. 
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M,    E.    W.    DuNNAWAY,  d  dl.y  V.  State,  for  use    of 

Matthew  Sharon,  Adm'r,  etc. 

Kew  TniAii.  Affidami,  The  entire  jury  made  affidavit  that  they  had 
baaed  their  verdict  upon  a  certain  state  of  facts.  These  facts  were 
not  in  issue,  and  not  in  proof  before  them,  and  on  which  the  Court 
had  given  them  no  instructions.  The  verdict  was  sustained  by  the 
facts  properly  in  proof  under  the  issue. 

Heldj  There  was  no  error  in  disr^arding  the  affidavit,  and  refusing  a 
new  triah 


FROM  BEDFORD. 


Appeal   from  the  Circuit  Court.      J.    W.    Phillips, 
Judge. 

WiSENER  &  Sons  for  Dunnaway. 

E.   Cooper  for  Sharon,  Administrator. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  covenant  in  the  Circuit 
Court  of  Bedford  County,  on  the  bond  of  Raney,  as 
constable,  against  him  and  his  sureties.  The  bond  of 
1858.  Breaches  assigned,  not  making  due  return  of 
execution,  and  not  paying  over  money  collected. 
Judgment  for  plaintiff  for  $176,  and  motion  for  new  trial 
overruled,  and  appeal  taken  to  this  Court.  The  motion 
for  a  new  trial  was  based  on  the  affidavit  of  the  entire 
jury,  in  which  they  say,  they  found    for  the    plaintiff 
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on  the  execution  issued  by  Richard  Phillips,  Esq.,  on 
the  13th  of  April,  1860,  and  upon  the  bond  executed,  as 
they  supposed,  on  the  14th  of  April,  1860,  when  his  first 
term  expired.  They  would  not,  and  did  not  find  on 
the  bond  of  the   13th  of  April,   1858.'' 

It  appears,  in  proof,  that  the  constable  was '  in  de- 
fiiult  in  not  paying  over  money  collected  on  the  25th 
of  February,  1859,  and  satisfied  in  full  April  2d, 
1859.  He  was  sued  on  his  bond^  dated  April  5th, 
1858. 

For  this  de&ult  defendants  sought  to  show  a  waivor 
or  release,  by  reading  a  letter  of  plaintifi^,  dated  April 
2d,  1860,  in  which  he  authorized  the  constable  to  re- 
turn an  execution  in  his  hands  against  J.  F.  Neil  & 
Co.,  and  ordered  him  to  take  out  an  alias  execution 
and   proceed  to  make  the  money. 

The  Circuit  Judge  instructed  the  jury,  "that  if 
the  .  plaintiff  intended  by  this  letter,  when  viewed  in 
connection  with  all  the  fisicts  and  circumstances,  to 
waive  his  right  of  action  for  the  previous  default  of 
the  constable,  then   they  should  find  for  defendants." 

The  jury  found  for  plaintiff,  but  say,  on  their 
affidavit,  that  they  believed  plaintiff  had  waived  his 
right  of  action  on  the  defiiult  under  the  bond  of 
April,  1858,  but  that  he  was  liable  for  his  default 
under  his  bond  of  April  14,  1860,  executed  upon  his 
re-election,  whereas  he  was  not  sued  on  that  bond,- 
and  there  was  no  evidence  that  there  was  any  deiault 
under  that  bond,  and  no  charge  of  the  Court  applicable 
to  such  a  bond  and  such  a  de&ult. 
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The  Circuit  Judge  refused  to  consider  the  affidavit 
of  the  twelve  jurors,  and  very  properly.  The  affida- 
vit is  extraordinary  in  two  respects,  in  being  made  by 
the  entire  jury,  and  in  stating  that  their  verdict  was 
based  upon  a  state  of  &cts  not  in  issue,  and  not  in 
proof  before  them,  and  on  which  the  Court  had  given 
them  no   instructions. 

The  verdict  was  sustained  by  the  fiaicts  properly  in 
proof  under  the  issue,  and,  therefore,  the  Circuit  Judge 
committed  no  error  in  disregarding  the  affidavit  of  the 
jurors,  and  in  refusing  a  new  trial. 

Judgment  affirmed. 


Thos.  G.  Moseley  v.  John  C.  Coldwell. 

Bankbuptct.  DeU,  discharged  by.  What  promise  inmficienl  to  rdeaae  iL 
J.  F.  Neil  (the  bankrupt)  said  to  Anthony  Thomas  ^that  Mr.  Fields 
(the  creditor)  had  befriended  him  quite  a  number  of  times,  and  that 
he  intended  to  pay  him  every  cent  he  owed  him — ^that  he  felt  grateful 
to  Mr.  Fields  for  what  he  had  done  for  him  since  he  came  home  from 
the  war.  He  did  not  specify  any  special  debt  that  he  owed  to  Mr. 
Fields,  but  said  he  intended  to  pay  them  ell."  These  declarations 
were  not  made  to  Fields,  nor  in  his  presence,  nor  to  any  agent  of  his. 

Mdd,  Insufficient  to  reyive  the  debt. 

Taylor  v.  Nixon,  4  Sneed,  356 ;  1  Parsons  on  Contracts,  382. 


FBOM  BEDFORD. 


Appeal  from   the    Chancery    Court.      A.  S.  Ma.bkS; 
Chancellor. 


DECEMBER  TERM,  1873.  209 


Thoa.  G.  Mofleley  v.  John  G.  GoldwelL 

T.  B.  IviE  and  T.  R.  Myebs  for  Moseley. 
E.  CooPEB  for  L.  P.   Fields. 

No  brief  appears  for   John  C.   Coldwell. 

N1CHOU8ON,   C.   J.,  delivered  the   opinion  of  the   Court. 

The  estate  of  James  F.  Neil  being  in  process  of 
administration,  ii^i  the  Chancery  Court  at  Shelbyville, 
under  the  insolvent  laws,  L.  P.  Fields  presented  several 
claims  against  the  estate,  which  were  created  prior  to 
the  time  that  Jas.  F.  Neil  had  filed  his  petition  to 
become  a  bankrupt. 

It  was  admitted  by  Fields  that  Neil  had  been  dis- 
charged as  a  bankrupt,  but  he  relied  on  a  subsequent 
promise  to  pay  his  claims,  and  the  only  question  in 
the  case  is,  whether  the  proof  is  su£Scient  to  make  the 
estate   responsible? 

It  is  settled  by  all  the  authorities,  that  a  promise 
to  pay  a  debt  discharged  by  bankruptcy,  must  be 
direct  and  unequivocal;  but  a  general  declaraction  of 
intention  to  pay,  in  respect  to  the  bankrupts  creditors 
at  large,  and  preferring  |  to  no  particular  debt,  except 
the  debt  to  plaintifiF,  would  not  be  a  promise  on  which 
an  action  could^  be 'based.  Taylor  v.  NicoUy  4  Sneed, 
352. 

The    only  evidence    in^^the    present  case    is  that  of 

the  witness,   Anthony^Thomas,  who  says:   "J.  F.  Neil 

said    that     Mr.    Fields    had    befriended    him    quite    a 

number  of   times,  and    that    he    intended  to    pay  him 

every  cent  he^owed  him;  that  he  expected  to  get  money 
14_vol.  3. 
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from  the  sale  of  a  piece  of  land  in  Bntherford  County; 
that  he  felt  gratefiil  to  Mr.  Fields  for  what  he  had 
done  for  him  since  he  came  home  from  the  war.  He 
did  not  specify  or  designate  any  special  debt  that  he 
owed  to  Mr.  Fields^  but  said  that  he  intended  to  pay 
them  all." 

These  declarations  were  not  made  to  Fields,  or  in 
his  presence,  nor  to  any  agent  of  his,  but  they  seem 
to  have  been  mere  expressions  of  his  grateAil  feelings 
to  Mr.  Fields  for  his  kindness,  and  general  declarations 
of  his  intentions  to  pay  him  all  he  owed  him. 

In  this  proof  there  is  no  direct  and  unequivocal 
promise  to  Fields  to  pay  his  debt.  In  a  note  to  1 
Parsons  on  Contracts,  382,  it  is  said  that  mere  state- 
ments to  third  persons  that  he  had  promised  to  pay 
the  debt  are  not  in  themselves  sufficient.  They  afford 
some  grounds  to  raise  the  presumption  of  a  promise, 
but  are  not  such  in  themselves. 

Much  less  do  the  declarations  of  Neil  to  the  wit- 
ness of  his  intention  to  pay  Field^s  debt  amount  to 
any  presumption  of  a  promise  to   Fields. 

We  think  the  evidence  is  insufficient  to  establish 
the  new  promise,  and  that  the  Chancellor's  decree  dis- 
allowing the  claims  was  correct,  and  must  be  affirmed 
with  costs. 
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Jokes,  Collieb  and  Hill  v.  Wabson  and  Lillabd, 

Adminiatrator. 

Samflb.  Sale  6y,  or  not*  Whether  a  sale  was  by  sample,  or  npon  the 
plaintiflTs  own  judgment,  is  a  question  of  intention,  and  is  a  fact  to 
be  left  to  the  juij. 


FBOM  BUTHEBFOBD. 


Appeal  from  the  CSrcuit  Court.  W.  H.  William- 
son, Judge. 

Jko.  W.  BuBTok  for  Jones,  d  al. 

C.  Beadt  and  B.  F.  Lillabd  for  Waason  and 
Lillard. 

.McFablakd,  J.,  delivered    the  opinion   of  the    Court. 

The  question  in  this  case  was,  whether  a  sale  of 
two  bales  of  ootton  by  the  defendants  to  the  plaintifEs 
was  upon  a  warranty  that  the  bulk  of  the  bales  should 
correspond  with  samples  present  at  the  time  of  the 
contract.  One  of  the  plaintifGs  drew  the  samples  from 
the  bales,  and  upon  examination  made  the  o£fer  that 
was  accepted.  It  is  argued  that  he  made  the  pur- 
chase upon  these  samples,  and  one  of  the  defendants 
was  present  and  a^imesced  in  adopting  the'  samples, 
and  it  was,  in  reality,  a  sale  by  sample. 

For  the  defendants,  it    was    insisted    that    they  re- 
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fused  to  sell  by  sample,  and  required  the  plaintiff  to 
purchase  upon  his  own  judgment,  telling  him  that  the 
two  bales  in  question  were  of  bad  cotton,  and  that 
the  samples  drawn  by  the  plainti£&  were  only  relied 
npon  by  him  in  making  up  his  own  judgment. 

We  are  of  opinion  that  whether  the  sale  was  by 
sample,  or  a  sale  upon  the  plaintiffi  own  judgment, 
was  a  question  of  &ct  for  the  jury. 

It  is  argued  that  where,  from  the  nature  of  the 
commodity,  it  is  not  open  to  inspection,  and  the  pur- 
chaser has  not  the  same  means  as  the  seller  of  ex- 
amining the  article,  the  law  implies  a  warranty  that 
the  bulk  shall  correspond  with  such  samples  as  may 
be  obtained,  and  that  all  such  sales  are  by  sample; 
and  that  this  is  particularly  so  as .  to  baled  cotton, 
which  caunot  be  taken  apart  and  examined  in  the  in- 
terior. It  is  true  that  the  interior  of  the  bale  can- 
not be  examined  except  in  an  imperfect  manner,  but 
the  purchaser  may  nevertheless  have  as  full  opportunity 
of  examination,  and  know  as  much  of  the  article  as 
the  seller.  This  would  most  probably  be  so  in  nearly 
all  cases,  except  where  the  seller  of  the  cotton  might 
happen  to  be  the  party  who  had  grown  it,  or  put  up 
the  bale,  and  in  such  a  case,  if  he  knew  of  defects 
which  he  fraudulently  concealed,  he  would  be  liable  for 
the  fraud,  although  the  purchaser  may  have  bought 
upon  his  own  judgment.  So,  in  a  sale  of  cotton  in 
bales,  we  think  the  question  whether  the  sale  is  by 
sample  is  a  question  of  &ct  for  the  jury,  and  the  pur- 
chaser may,  if  he  choose,  buy  upon  his  own  judgment, 
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and  in  the  absence  of  fraud,  will  be  bound  hj  his 
contract.  The  question  in  such  case  is  whether  or 
not  the  parties  understand  that  the  sale  is  made  upon 
the  representation  or  undertaking  of  the  seller,  either 
express  or  implied,  that  the  bulk  shall  correspond  as 
the  samples  on  exhibition.  Of  course,  in  such  a  case, 
it  is  not  of*  itself  controlling  that  one  party  or  the 
other  shall  draw  the  samples.  It  is  not  essential  that 
the  seller  shall  make  this  agreement  in  express  words; 
it  may  be  understood  from  the  circumstances,  or  the 
course  of  business;  but  there  is  nothing  to  prevent  the 
sale  being  made  alone  upon  the  purchaser's  own  judg- 
ment, if  they  so  understand  it.  Of  course,  in  such 
case,  the  seller  would  still  be  liable,  if  guilty  of 
firaud. 

We  think  the  Circuit  Judge  &irly  left  the  question 
to  the  jury.  It  is  objected  that  he  laid  too  much 
stress  upon  the  &ct  that  the  samples  were  drawn  by 
the  plaintiff.  It  is  true,  this  would  not  be  at  all 
conclusive,  but  we  think  that  the  charge,  as  a 
whole,  is  correct,  for  the  jury  were  told,  if  the  seller 
adopted  the  samples  drawn  by  the  plaintiff,  he  would  be 
bound  by  them.  So,  at  last,  the  question  was,  did  the 
defendant  sell  upon  these  samples. 

We  think  the  charge  is  not  erroneous,  and  the 
verdict  sustained  by  the  evidence. 

The  judgment  will  be  affirmed. 
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BxTBTOK  Stephens^  et  ak.y  v.  Pleasant  Tayix>b,  d  ok. 

CoHSTBUCXiON  OF  Gbaitt.  EMenee.  Where  a  grant  ia  for  2,000  acres, 
and  the  boundaries  are  given  by  courses  and  distances  to  the  begin- 
ning, and  the  grant  then  further  recites :  "  Inda^Bng  said  Taylor's 
farm  and  residence,  and  excluding  531}  acres  of  prior  claims, 

Held,  That  the  531}^  acres  are  included  within  the  boundaries,  but  are 
not  granted,  and  that  a  verdict  in  ejectment  for  2,000  acres,  bssed 
upon  the  evidence  furnished  by  such  grant^  without  more,  is  against 
the  evidence,  and  must  be  set  aside. 


FROM  FEl^RESS. 


Appeal  from  the  Circuit  Court.  H.  C.  Hahsted, 
Judge* 

J.  D.   Goodpasture  for  Stephens. 

S.   M.  CoLMS  for  Taylor. 

Deaderige^    J.^    delivered    the    opinion    of  the    Court. 

Pleasant  Taylor  and  Benjamin  R.  and  Isaac  Stock- 
ton instituted  an  action  of  ejectment  against  Burton 
Stephens  and  Thomas  Owens^  in  the  Grcuit  Court  of 
Fentress  County.  After  several  verdicts  were  rendered, 
which  were  set  aside,  the  plaintifEs  obtained  a  verdict 
at  March  Term,  1871,  which  the  Court  refused  to 
disturb,  and  rendered  judgment  in  &vor  of  plaintiffi, 
from  which  defendants  appealed  in  error  to  this  Court. 

It    is    insisted  that  the    verdict    and    judgment  are 
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erroneous^  as  the  judgment,  following  the  verdict,  is, 
that  the  plaintiffib  reoover  of  the  defendants,  Barton 
Stephens  and  Thomas  Owens,  the  above  described 
premises,  etc.  The  language  of  the  verdict*  is:  ^^The 
jary,  on  their  oath,  do  say,  that  they  find  the  issue 
in  &vor  of  the  plaintifi,  and  that  the  defendants, 
Burton  Stephens  and  Thomas  Owens,  are  guilty,  in 
manner  and  form,  as  the  plaintifib  in  their  declaration 
have  alleged,  of  withholding  from  the  plaintifi  the 
premises,  in  the  declaration,''  etc. 

The  premises  are  described  in  the  declaration  by 
the  boundaries  of  a  grant  issued  to  plaintiff,  Taylor, 
by  the  State  of  Tennessee,   August  5,   1849. 

The  declaration  contains  two  counts,  in  the  name 
of  all  the  pkintifis,  and  one  in  the  name  of  P.  Taylor. 
The  grant  on  which  plaintiffs  rely  to  establish  their 
title  is  for  2,000  acres,  and  the  boundaries  are  given 
just,  as  they  are  set  out  in  the  declaration.  After 
giving  the  courses  and  distances  to  the  beginning,  the 
grant  further  recites  as  follows:  '^including  said  Taylor's 
fimn  and  residence,  and  excluding  531i  acres  of  prior 
claims.'' 

It  is  clear  that  the  631^  acres  are  included  within 
the  boundaries  of  the  2,000  acres  specified  and  bounded 
in  the  grant.  It  is  equally  clear  that  the  531i  acres 
were  not  granted  or  intended  to  be  granted  to  Taylor, 
as  they  are  expressly  excluded  from  the  grant  to  him, 
upon  the  fece  of  the  grant.  It  does  not  appear  from 
the  grant,  from  the  declaration,  the  evidence,  or  the 
verdict  or  judgment,  where  the  excluded  tract  or  tracts 
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lies«  No  mention  of  the  exclusion  is  made  in  the 
pleadings^   evidence^   verdict  or  judgment. 

Within  the  2,000  acres  Taylor  had  a  cabin  and 
a  few  acres  cleared,  which  the  grant,  upon  its  &oe,  in- 
cludes, but  the  verdict  of  the  jury  was  for  all  of  the 
2,000  acres,  including  the  531^  acres,  which  the  grant 
expressly  declares  are    to  be  excluded. 

The  verdict  is,  therefore,  to  this  extent,  not  only 
unsupported  by  evidence,  but  is  in  direct  opposition  to 
the  proof  furnished  hy  plainti&,  and  on  which  they 
rely  for  a  recovery. 

To  support  the  verdict  in  fiivor  of  plaintifb,  they 
must  show  title  to  the  lands  recovered.  This  they 
have  not  done  as  to  631^  acres  of  the  2,000  acres, 
and  the  judgment  must  be  reversed. 


James  Hamfltok  v.  Chables  W.  Hewgley. 

Flbadino  and  PBAcncE.  The  defendant  prayed  for  leave  to  file  his 
answer  ae  a  croBB-bill  for  prooees,  etc,  but  at  the  oonclnaion  of  the 
answer  is  the  words,  ^  Process  waived."  Defendant  failed  to  ezecote 
bond,  or  take  anj  other  step  necessary  in  the  prosecution  of  a  croas- 
bilL  No  answer  or  other  appearance  was  made  by  complainant,  and 
no  issue  was  made  upon  the  allegations  in  the  cross-bill,  nor  was 
judgment  pro  eorrfetao  taken.  Upon  these  facts, 
Hdd,  There  was  no  cross-bill  pending  in  the  CSourt 
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Appeal  from  the  Chancery  Court.    Jno.  P.  Steele, 
Chancellor. 
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JoBBAN   and   Jam£8   F.    Stokes  for  Hamilton. 

Head  &  Sons  and  Tabyeb  &  (Jolladay  for 
Hewgley. 

McFarlanb,   J.,   delivered    the    opinion  of   the   C!ourt. 

Hamilton  filed  this  bill,  alleging,  that  under  a  deed 
of  trost,  executed  to  him  by  John  W.  Hewgley,  he 
sold  a  tract  of  land,  which  was  purchased  by  John 
Crudup;  that  he  afterwards,  as  judgment  creditor  of 
John  W.  Hewgley,  redeemed  the  land  from  Crudup; 
that  in  March,  1863,  the  defendant,  C.  W.  Hewgley, 
redeemed  the  land  from  complainant  with  Confederate 
money. 

It  is  charged  that  this  redemption  was  agreed  to, 
upon  complainant's  part,  under  duress.  He  charges, 
that  the  defendant,  at  the  time,  and  as  a  means  of 
effecting  his  redemption,  executed  his  bond,  binding 
himself  to  allow  "any  creditor  of  John  W.  Hewgley 
to  redeem  said  land  in  Confederate  money,  unless  the 
Confederate  money  shall  so  depreciate  that  it  is  not  in 
common  use,   as    it   now  is,   in  the   Confederate    lines.'' 

This  bond  states  that  the  land  will  continue  subject 
to  redemption  until  the    1st  of  September,   1864; 

The  bill  charges,  that  in  August,  1864,  the  com- 
plainant, haying  obtained  other  judgments  against  John 
W.  Hewgley,  again  proposed  to  redeem  the  land  from 
defendant,  and  tendered  the  amount  due  in  Confederate 
money,   which  was   refused. 

The  bill  prays,  that  the  defendant  be  compelled, 
under  the  terms  of  his  bond,  to  accept  the  Confederate 
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money  offered  in  redemption;  or  if  not,  that  his  re- 
demption from  complainant,  in  March,  1863,  be  declared 
void,  and  complainant  restored    to    his  rights    previous 

thereto. 

The  defendant  answered  fully  to  the  merits,  deny- 
ing the  complainant's  right  to  relief  upon  any  ground. 

In  conclusion,  he  says :  "  He  asks  the  Court  to 
adjudicate  all  matters,  enforce  title,  and  possession,  if 
necessary.  He  asks  to  file  this  answer  as  a  cross-bill, 
and  for  full  relief  under  the  judgment  of  the  Court. 
He  prays  for  all  general  and  special  relief  in  the 
premises — ^for  copy  and  spa.  for  James  Hamilton.'^ 

There  appears,  at  the  conclusion  of  this  answer,  the 
words,  "Process  waived.^'  No  bond  was  ever  given 
for  the  prosecution  of  the  cross-bill,  no  process  issued, 
no  answer,  or  other  defence  filed,  or  judgment  pro 
eof\fe89o  taken. 

Proof  was  taken,  and  the  Chancellor  rendered  a 
decree,  denying  relief  to  both  parties,  and  dismissing 
the  bill  and  "cross-bill,"  and  firom  this  decree  the 
complainant  alone  appealed.  He  now  moves  for  leave 
to  dismiss  his  appeal.  This  is  strongly  resisted  by 
the  defendant,  at  least,  it  is  urged  that  the  dismissal 
shall  not  affect  the  complainant's  right  to  a  decree  in 
this  Court  upon  the  cross-bill  for  a  title  to  the  land, 
no  deed  ever  haying  been  made  by  the  complainant, 
as  trustee,  to  any  one. 

And  upon  this,  the  question  argued  is,  whether  or 
not  the  appeal  of  a  complainant  from  a  decree  dismis- 
sing his  bill,  brings  up  for  review    in  this  Court  the 
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matter  involved  in  the  croes-bill,  there  being  no  ap- 
peal firom  the   decree  dismissing   the  cross-bill. 

This  question  we  will  not  now  consider.  We  hold 
there  was  no  cross-bill  pending  in  the  Coart  below. 

The  defendant  prayed  for  leave  to  file  his  answer 
as  a  cross-billy  for  process^  etc.,  bat  fidled  to  execute 
bond,  or  to  take  any  other  step  necessary  in  the  prose- 
cution of  a  cros&-bill.  No  answer,  or  other  appear- 
ance was  made  by  Hamilton,  and  no  issue  was  made 
upon  the  allegations  of  the  cross-bill,  nor  was  judg- 
ment pro  confeaao  taken.  All  this  cannot  be  obviated 
by  the  endorsement  upon  the  bill  of  the  words  ^'pro- 
cess waived.^'  It  does  not  appear  by  whom  this  was 
made,  and  if  it  did,  it  would  not  meet  the  objection. 

So,  as  we  hold  that  there  was  no  cross-bill  pend- 
ing below,  the  question  whether  the  appeal  of  a  com- 
plainant from  the  decree  dismissing  his  original  bill 
brings  up  the  cross-bill,  where  there  was  a  cross-bill 
pending,  and  which  was  dismissed  for  action  here,  does 
not  arise.  The  motion  of  complainant  to  dismiss  his 
appeal  will  be  allowed.  The  result  would  be  the 
same  upon  a  hearing,  for,  upon  examination  of  the 
record,  we  think  the  complainant  would  be  entitled  to 
no   relief. 

If  the  defendant  is  entitled  to  a  decree  for  title  to 
the  land,  there  is  nothing  in  the  decree  to  bar  his 
relief  upon  a  bill  for  that  purpose. 

Appeal  dismissed  at  complainant's  costs. 
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Aaron  Gibson  v.  Jas.  D.  Ck>MFTON. 

1.  Cask  siated.    The  adminiptrator  and  hem  of  Comptoo  leooTer  a  de- 

cree against  Qibson,  rewinding  a  sale  of  land  from  the  latter  to  Gomp- 
ton,  in  his  life-time,  and  to  refund  the  purchaae  monej  which  had 
been  paid  to  Gibeon.  Pending  the  litigation,  Gibaon  paid  to  Gomp- 
ton,  adminJBtrator,  |600,  to  be  applied  to  the  payment  of  the  decree^ 
if  it  should  go  against  him.  After  the  decree,  Gibson  filed  a  bill 
against  CSompton's  heirs  and  his  administrator,  and  the  sureties  on  his 
bond,  to  have  the  decree  credited  with  the  $600.  The  Chancellor  de- 
creed that  the  sureties  of  the  administrator  pay  to  the  heirs  of  Oomp- 
ton  the  money  paid  to  the  administrator  by  Gibson.  Hdd^  to  be 
erroneous. 

2.  SuBmxBB  OF  Ai>]aNiBTRA.TOB.     By  whom  and  howreaeked.    The  decree 

against  the  sureties  of  the  administrator,  at  the  instance  of  Gibson, 
alone,  when  no  such  relief  was  prayed  for  by  the  heirs  and  distribu- 
tees of  Compton,  was  eironeous. 

3.  AffbaIi.      What  ii  bringB  vp.     The  appeal  of  the  sureties  being  from 

an  independent  liability  fixed  on  them  by  the  decree,  clearly  separa- 
ble from  the  other  branches  of  the  case,  and  the  question  not  necessa- 
rily involyed  in  the  proper  settlement  of  the  other  question  of  the 
credit  sought  by  Gibson,  the  appeal  of  the  sureties  only  brings  up  the 
correctness  of  the  decree  against  them. 


FBOM    WILSON, 


Appeal  from  the  Chancery  Court.     Chas.  6.  Smith, 
Chancellor. 

Head  &  Sons  for  Compton. 
WiuuLAMSON  &  Maktin  for  Gibson. 
Frerman,  J.,  delivered  the  opinion  of  the  Court. 

About    the    year    1853,    Charles    Compton  filed  his 
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bill  against  Aaron  Gibson,  to  rescind  a  deed  made  to 
him  by  Gibson  for  a  tract  of  land,  upon  the  ground 
that  there  was  a  partial  defect  of  title  which  had  been 
fraudulently  concealed;  pending  this  bill,  and  before  a 
hearing,  Compton  died,  and  the  cause  was  revived  in 
the  name  of  his  administrator  and  heirs.  Upon  the  hear- 
ing the  relief  was  granted,  the  contract  rescinded,  and  a 
decree  rendered  that  Gibson  refund  to  the  complainant 
the  purchase  money.  There  was  an  appeal,  and  the 
decree  was  affirmed  in  this  Court.  Subsequent  to  this 
the  present  bill  was  filed  by  Gtibson,  alleging  that 
pending  the  appeal  to  this  Court  in  the  cause  referred 
to,  he  let  Richard  8.  Compton,  who  was  the  admin- 
trator  of  Charles  Compton's  estate,  have  a  note  on  one 
Kennedy  for  upwards  of  |700,  for  which  he  took  said 
Richard's  two  notes,  one  for  $100,  the  other  for  up- 
wards of  $600.  The  understanding  was  that  the  $100 
was  a  loan  to  Richard  S.  individually.  The  other 
$600  note,  in  the  event  the  decree  aforesaid  was 
affirmed  in  the  Supreme  Court,  was  to  go  as  a  pay- 
ment of  so  much  of  the  decree  for  purchase  money* 
If  the  decree  was  reversed,  said  Richard  S.  was  to 
refund  this  sum.  He  prays  that  he  be  allowed  the 
benefit  of  these  sums  as  a  payment  on  the  decree  in 
the  first  mentioned  case,  for  purchase  money.  He 
makes  the  sureties  of  Richard  S.  Compton  on  his  bond 
as  administrator,  parties  defendant,  as  well  as  the  heirs 
and  distributees  of  Charles  Compton,  deceased,  and  the 
bill  charges  that  the  sureties  should  be  held  liable  to  the 
heirs    for    the    amount    thus    paid    to   Richard  S.,   and 
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prays  that  he  be  allowed  a  credit  for  the  judgment. 
The  sureties  of  Richard  S*  answer,  and  deny  their 
liability.  Richard  S.  made  no  defence.  The  other 
heirs  answer,  and  say  they  are  entitled  to  their  money 
either  from  Gibson  or  Richard  8.  Compton  and  his 
sureties. 

The  decree  of  the  CSiancellor  gives  to  Gibson^  or 
his  representative,  he  having  died,  the  relief  prayed 
for;  and  further  decrees  that  the  sureties  *of  Richard 
8.  Compton  pay  to  the  heirs  of  Charles  Compton  the 
amount  of  said  sums  paid  to  him  by  Gibson,  less  the 
share  of  said  Richard  8.  and  John  D.,  another  son, 
who  had  also  used  a  part  of  the  Kennedy  note.  This 
decree  was  in  &vor  of  all  the  heirs  except  Richard 
8.  and  John  D.  From  this  decree  the  sureties  of 
Richard  8.  have  appealed.  The  decree  against  the  secu«- 
rities  of  Richard  8.  Compton,  at  the  instance  of  Gib- 
son alone,  and  when  no  such  relief  was  prayed  for 
by  the  heirs  and  distributees  of  Charles  Compton,  we 
think  is  erroneous.  In  this  question  Gibson  had  no 
interest.  His  sole  interest  was  to  obtain  credit  for 
the  amount  of  the  Kennedy  note  which  he  let  Rich- 
ard 8.  Compton  have.  Whether  the  other  heirs  and 
distributees  of  Charles  Compton  can  hold  the  securities 
of  Richard  8.,  on  his  bond  as  administrator,  liable  for 
their  share  of  the  sum  in  question,  that  would  arise 
when  they  call  him  to  account  for  his  administration. 
He  has  not  been  called  upon  by  the  distributees  to 
exhibit  his  accounts,  and  no  settlement  has  been  made. 

This    ends    the  case,    so  &r  as  this  appeal  is  con- 
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oemed.  The  heirs  have  filed  no  cross-bill;  nor  insti- 
tuted any  proceedings^  as  &r  as  this  record  goes,  to 
fix  any  liability  on  the  sureties  of  Compton.  Gibson 
clearly  had  no  right  to  file  a  bill  to  enforce  their 
rights^  whatever  they  might  be,  as  against  their  sure- 
ties. The  appeal  of  the  sureties  being  from  an  inde- 
pendent liability  fixed  on  them  by  the  decree,  clearly 
separable  from  the  other  branch  of  the  case,  and  the 
question  not  necessarily  involved  in  the  proper  settle- 
ment of  the  other  question  of  the  credit  sought  by 
Gibson,  the  appeal  of  the  sureties  only  brings  up 
the  correctness  of  the  decree  against  them. 

That  decree,  on  the  pleadings  before  us,  was  clearly 
erroneous,  and  must  be  reversed.  The  question  of  the 
propriety  of  the  decree  allowing  the  credit  is  not  be- 
fore us,  and  remains  as  fixed  by  the  decree  below. 
The  costs  of  this  Court  will  be  paid  by  Gibson. 


A.  L.  Stumps  v.  Edmund  Coopek. 

Endobseb  of  Bzzx  SnrouL  Liable  for  interett.  When,  When  the  Ua- 
bUitj  of  an  endoner  of  a  bill  single  has  become  fixed,  the  holder  is 
entitled  to  interest  from  him  as  a  matter  of  law,  and  the  jurj  have 
no  discretion  bat  to  allow  it. 


FBOM    BEDFORD. 


Appeal    from    the    Circuit    Court.      A.    L.    Mabes, 
Judge  by  interchange. 
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WisENER  &  Sons  for  Stumps. 
H.  L.  Davidson  &  J.  L.  Scuddeb  for  Cooper. 
NiCHOiflON,  C.  J.^  delivered  the    opinion  of  the  Court. 

Two  questions  are  made  by  plaintiff  in  error  for 
reversal : 

1.  Because  the  jury  failed  to  allow  defendant  a 
credit  of  $190^  which  he  claimed.  This  matter  was 
settled  by  the  jury  on  the  trials  and  their  verdict  is 
supported  by   the   evidence. 

2.  The  suit  is  by  Cooper^  as  endorsee  of  a  bill  sin- 
gle against  Stumps^  an  endorser  thereon^  for  value^ 
and  waiving  demand  and  notice.  The  Court  charged 
the  jury,  as  matter  of  law,  that  Cooper  was  entitled  to 
interest  on  whatever  balance  was  found  due  to  him. 
It  is  insisted  that  it  ought  to  have  been  left  ,to  the 
discretion  of  the  jury,  to  allow  interest  or  not.  The 
Statute  provides,  Code,  §1945,  that  all  bills  single, 
notes,  bills  of  exchange,  etc.,  shall  bear  interest.  The 
contract  between  the  endorser  and  endorsee  of  a  bill 
single  or  note  is,  that  the  former  will  pay  to  the  lat- 
ter the  amount  of  the  bill  single  or  note,  provided 
the  endorsee  takes  the  proper  steps  to  make  the  lia- 
bility absolute.  When  this  liability  is  fixed  as  in 
this  case,  by  the  endorser  ¥raiving  demand  and  notice, 
it  becomes  a  contract  on  the  part  of  the  endorser  to 
pay  the  amount  of  the  note ;  it  then  becomes  his  note, 
so  &r  as  his  obligation  to  the  endorsee  is  concerned, 
as  clearly  as  if  his  name  was    on  the  &ce,   instead  of 


r 
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the  back  of  the  note.  He  becomes  bound  to  pay  the 
note  and  the  interest  which  accrues  by  law  thereon, 
by  reason  of  failure  to  pay  at  maturity.  He  endorses 
the  note  and  makes  the  payment  of  interest,  which 
attaches  to  it  by  law;  a  part  of  lus  contract.  There 
was  no  error  in  the  holding  of  the  Circuit  Judge  on 
this  question. 

Judgment  affirmed. 


CoBNELiUB  Allen,  d  ah,,  v.  W.  H.  Chadbubn,  et  ah. 

AffeaIi.  I^eet  </  a  judgment  on  other  orders  in  the  onuae.  It  was  only  upon 
the  recovery  of  the  judgment  that  oomplainants  were  entitled  to  have 
a  leoeiyer.  The/  obtained  an  order  for  such  receiver  before  defend- 
ant perfected  her  appeal,  but  the  property  waa  not  taken  powcopion  o^ 
and  remained  in  defendant's  possession  when  her  appeal  was  per- 
fected. Hddf  that  the  appeal,  when  perfected,-  vacated  the  judgment, 
and  that  vacated  their  right  to  a  receiver. 


FBOH  BUTHEBFOBD.       ' 


Appeal  from  the  Chancery  Court.    John  P.  Steele, 
Chancellor. 

Jno.  W.  Bubton  for  Chadburn. 

Ready  &  Bubbus,    and    Palmeb  &  Bichabdson 

for  Allen. 

15— vol.  3. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court- 
On  the  15th  of  December,  1873,  complainants  re- 
covered a  judgment  by  decree,  for  ^11,243  against  Car- 
rie V.  Reid,  administratrix,  and  others.  From  this 
decree  Carrie  V.  Reid  prayed  an  appeal,  and  on 
the  25th  of  February,  1874,  the  same  was  perfected 
by  executing  bond,  as  required.  On  the  14th  of 
January,  1874,  the  Chjincellor,  ■  upon  petition  of  com- 
plainants, ordered  a  receiver  to  take  possession  of,  and 
rent  out  the  house  in  this  controversy.  It  was  only 
upon  the  recovery  of  the  judgment,  that  complainants 
were  entitled  to  have  a  receiver.  They  applied  for, 
and  obtained  an  order  for  such  receiver,  before  Carrie 
V.  Reid  perfected  her  appeal,  but  the  property  was  not 
taken  possession  of,  and  was  still  in  her  possession  or 
that  of   her  tenants,  when  her  appeal  was  perfected. 

All  the  questions  now  presented,  turn  upon  the  legal 
efifect  of  the  appeal  upon  the  order  for  the  appoint- 
ment of  a  receiver.  If  that  order  was  vacated  by  the 
appeal,  then  the  temporary  order  of  suspension  entered 
upon  the  minutes  of  the  Court  cease  to  have  any 
force,  because  the  same  effect  was  produced  by  the 
appeal. 

It  is  clear,  that  the  operation  of  the  appeal  by 
Carrie  V.  Reid  was  to  annul  and  vacate  the  decree 
for  $11,243,  as  to  her.  It  was  only  proper  to  order 
a  receiver  after  judgment,  then  it  follows,  that,  after 
that  judgment  was  annulled  by  the  appeal,  the  order 
by  the  Chancellor  for  a  receiver  ceased  to  have  any 
force;  Mrs.   Reid  was  lawfully  in  possession,  and  could 


DECEMBER  TERM,  1873.  227 

James  Cook  v.  A.  L.  Potts. 

not  be  dispossessed  until  complainants  obtained  a  judg- 
ment. When  their  judgment  was  vacated  by  appeal^ 
their  right  to  have  a  receiver  was  vacated.  How  the 
law  is  when  an  interlocutory  order  for  a  receiver 
pending  a  suit  is  made^  and  upon  final  hearing,  the 
party  against  whom  the  order  is  made  appeals,  we 
need   not  decide,   as  that  question  is  not  involved  here. 

It  follows  that  the  order  for  the  receiver  made  by 
the  Chancellor,  was  vacated  by  the  appeal  from  the 
judgment  on  which  the  order  rested,  and  in  this  Court 
the  ca«e  stands  as  if  no  judgment  had  ever  been  ren- 
dered,  and  of  consequence,  no  order  for  a  receiver  can 
be  made  here. 

The  application,  therefore,  in  all  its  phases,  is  dis- 
allowed. 


James  Cook  v.  A.  L.  Potts. 

Joint  Ownebs  of  Personal  Pbopebty.  Their  rights  and  UalnlUiea  08 
each  other.  Defendant,  a  Sheriff,  levied  an  attachment  upon  a  half- 
interest  in  a  threahing  machine,  owned  jointly  by  plaintiff,  and  the 
defendant  in  the  attachment  He  left  the  machine  in  plaintiff's  cus- 
tody, haying  no  order  for  the  sale  of  the  interest  levied  on.  The 
machine  was  afterwards  injured,  without  defendant's  knowledge  or 
consent.    Held,  defendant  was  not  responsible  to  plaintiff. 


FROM  WHITE. 


Appeal  from  the  Circuit  Court.    8.  M.  Fite,  Judge. 
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E.  A.  Defbees  for  Cook. 
W.  J.  Fakriss  for  Potte. 

Sneed,  J.^  delivered  the  opinion  of  the  Court. 

We  think  there  is  no  error  in  this  judgment.  The 
plaintiff  and  one  Bradley,  were  the  joint  owners  of  a 
threshing  machine.  The  defendant,  as  Sheriff,  levied 
an  attachment  out  of  Chancery,  upon  the  half  interest 
of  Bradley.  He  found  the  machine  in  the  plaintiff's 
possession  on  the  plaintiff's  &rm,  and  having  made 
his  levy,  he  left  it  there  under  shelter,  where  he  found 
it.  He  had  no  order  for  the  sale  of  the  interest 
levied  upon,  and  it  remained  on  the  plaintiff's  &rm, 
the  latter  having  in  the  meantime  removed  from  the 
place.  The  machine  was  taken  from  the  shelter  by 
some  one,  without  defendant's  knowledge  or  consent, 
and  exposed  to  the  weather,  and  was  thereby  much 
injured  and  depreciated  in  value.  This  action  was 
brought  by  the  plaintiff  against  the  Sheriff,  for  the 
damages  thus  done  to  his  interest  in  the  property. 
The  verdict  and  judgment  were  for  the  defendant,  and 
we  think  very  righteously  so.  This  is  not  the  case 
of  a  levy  upon  a  chattel  exclusively  owned  by  the 
execution  debtor.  The  title  to  the  whole  in  that  case 
passed  to  the  officer,  who  should  take  possession,  if  no 
bond  be  given,  and  protect  the  property  till  sale.  He 
would  be  liable  if  the  property  perish  with  feult  of 
his.  Here  the  Sheriff  only  took  title  to  a  half-in- 
terest, and    was    but    a   joint    custodian.      He  had  no 


DECEMBER  TERM,  1873.  229 

A.  J.  Cotton,  in  Error,  v.  John  £.  Dromgoole. 

right  to  control  the  plaintiff's  half-interest,  except  for 
the  purposes  of  preservation  of  the  other  half,  and  its 
forthcoming  when  a  sale  should  be  ordered.  It  was, 
however,  as  much  the  plaintiff's  duty  as  his,  to  look 
after  the  preservation  of  the  chattel,  and,  perhaps, 
more  so,  as  the  defendant  had  left  it  in  his  posses- 
sion and  subject  to  his  use.  If  lost,  it  is  so  by 
the  contributing  negligence  of  the  plaintiff,  to  say  the 
least  of  it,  and  in  such  case  we  are  aware  of  no  prin* 
ciple  upon  which  he  could  recover. 
Affirm  the  judgment. 


A.  J.  Ck>TTON,  in  Error,  v.   John  E.   Dromgoole. 

EzECunoK.  TLme  of  issuance.  Pnuiice.  While  it  is  not  objectionable 
that  an  execution  in  another  county  be  issued  more  than  thirty  days 
after  the  execution  is  certified  from  the  county  where  the  suit  is  pend- 
ing, it  is  not  so  where  the  latter  execution  is  certified  more  than  thirty 
days  after  its  issuance. 

Case  cited :  Bogen  ▼.  WiUloTf  1  Swan,  21. 

Code  cited:  23073. 


FROM    BEDFORD. 


Appeal    from    the    Circuit    Court.      Wm.   H.   Wil- 
liamson,   Judge. 

E.  Cooper  for  Cotton. 

No  signature  to  brief  for  Dromgoole. 
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McFabland,   J.^   delivered  the  opinion   of   the  Court. 

The  petition  for  writs  of  error  and  supersedeas  was 
properly  dismissed : 

1st.  If  it  be  regarded  as  an  application  to  bring 
up  the  cause  from  the  Justice  of  the  Peace,  for  a  new 
trial,  and  such  evidently  was  the  purpose  of  the  peti- 
tion, then  it  is  a  conclusive  answer  to  say  that  the 
Circuit  Court  of  Bedford  County  has  no  jurisdiction  to 
"bring  up  a  cause  from  a  Justice  of  the  Peace  of 
Rutherford  for  a  new  trial.  Rogers  v.  Wilder^  1 
Swan,  21. 

If,  on  the  other  hand,  it  be  conceded  that  this 
may  be  treated  as  an  application  to  bring  up  the  ex- 
ecution issued  by  the  Justice  of  Bedford  County,  to 
have  it  quashed  upon  the  ground  that  it  is  void,  in 
which  case  the  Circuit  Court  of  Bedford  would  have 
jurisdiction,  then  it  is  clear  that  the  execution  is  not 
void,  and  there  is  no  ground  for  quashing  it.  The 
execution  from  Rutherford  County  was  duly  certified 
in  conformity  with  the  Code,  §3073,  on  the  same 
day  it  issued,  and  is  regular.  It  is  no  ground  of 
objection  that  the  execution  in  Bedford  County  was 
issued  more  than  thirty  days  after  the  execution  from 
Rutherford  County  was  certified.  It  would  be  differ- 
ent, if  the  latter  exiscution  had  been  certified  more 
than  thirty   days  aft;er  its  issuance. 

There  i?  no  error,  and  the  judgment  will  be  affirmed. 


r 
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John  Stewart  v.  Henry  &  J.  W.  Smith. 

1.  CoKTiLACTS.    Bills  and  Nolea.      Confederate  Money.     Evidence,    Where 

contracts  were  executed  during  the  late  war,  the  circumfitances  sur- 
rounding the  parties  may  he  explained  hy  proof,  to  show  what  kind  of 
"  dollars"  was  intended  hj  their  contract,  when  that  term  was  used. 

2.  App£AX.     CotAoffnm  Justice  of  Peace.    The  Act  of  1833,  ch.  78,  {1, 

giving  costs  against  a  plaintiff,  if  he  appealed  from  a  Justice^s  judg- 
ment, and  did  not  get  a  laiger  judgment  in  the  Circuit  Court,  is  not 
found  in  the  Code.    So  that  the  costs  will  follow  the  judgment,  un- 
less in  the  excepted  cases  specified  in  the  Code. 
Statute  cited :  October  of  1833,  Jl,  ch.  78. 


FROM  PIKE. 


Appeal  from  the  Circuit  Court.  F.  M.  Smith, 
Special  Judge. 

S.  M.  Colms  for  Stewart. 

E.  L.  Gardenhire  for  Smithy  d  ale. 

Deaderick^  J.,  delivered  the  opinion  .of  the  Court. 

This  is  an  action  begun  before  a  Justice  of  the 
Peace,  of  White  County,  taken  by  appeal  to  the  Cir- 
cuit Court,  and  thence,  by  appeal  of  plaintiff,  to  this 
Court. 

Two  questions  are  presented  by  plaintiff,  which  he 
insists  were  erroneously  determined  by  the  Circuit, 
Court  against  him. 

The  suit  was  brought  before  a  Justice  of  the  Peace, 
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upon  a  note  for  $180,  June  20,  1863,  and  executed 
December  20,   1862. 

Defendants  were  allowed  to  prove  that  the  note 
was  to  be  paid  in  Confederate  money,  and  the  verdict 
was  for  $88  debt,  and  $37.19  for  interest— total,  $125.19. 

We  have  followed  the  case  of  Thorington  v.  Smith, 
which  allows  the  circumstances  surrounding  the  parties 
to  be  explained  by  proof  to  show  what  kind  of  "  dol- 
lars'' was  intended  by  that  term  in  their  contracts 
executed  during  the  late  civil  war. 

We  are  of  opinion  that  there  was  no  error  in  the 
action  of  the  Court  on  this  point. 

The  Court  rendered  a  judgment  against  plaintiff 
for  all  the  costs  of  the  cause,  except  those  accrued 
before  the  Justice,  on  the  ground  that  the  verdict  in 
his  fiaivor  was  not  greater  than  the  judgment  of  the 
Justice,   from  which  he    appealed. 

The  Act  of  1833,  ch.  78,  §1,  giving  costs  against 
a  plaintiff,  if  he  appealed  from  a  Justice's  judgment, 
and  did  not  get  a  larger  judgment  in  the  Circuit 
Court,  is  not  found  in  the  Code.  So  that  the  costs 
will  follow  the  judgment,  unless  in  the  excepted  cases 
specified  in  the  Code.  The  judgment  as  to  the  costs 
is,  therefore,  erroneous. 

The  judgment  of  the  Circuit  Court  will  be  affirmed, 
except  as  to  costs,  and  in  that  respect  is  reversed, 
and  judgment  will  be  pronounced  here  against  defend- 
ants for  full  costs   below,   and  costs  in  this  Court. 
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A.   B.   KoBEBTSoisr  t?..  Geo.   A.   Allen.   Administrator. 

1.  BiiiUB  Am)  Notes.    Principal  and  Surety.    Married  Woman,    Though  a 

note  given  by  a  wife  to  a  husband  is  of  itself  void,  jet  if  the  hunband 
endorse  it  over,  it  is  valid  as  between  him  and  subsequent  endorsers 
and  endorsees. 

2.  Same.    Same,    The  question  of  the  liability  of  Bureties  after  an  exten- 

sion of  time,  and  the  addition  of  new  security,  discussed. 


FBOM   DAVIDSON. 


Appeal   from  the    Circuit    Court.       Eugene  Caey, 
Judge. 

S.  W.  Childbess  for  Robertson. 

H.  E.  Jones  for  Allen. 

Deaderick^   J.,  delivered  the   opinion   of  the   Court. 

This  suit  was  instituted  in  July^  1868^  in  the  Circuit 
Court  of  Davidson,  by  Allen,  Administrator  of  Green- 
field, against  the  plaintiff  in  error,  and  others.  The 
action  was  brought  upon  a  promissory  note  made  by 
W.  N.  Bilbo's  wife,  payable  to  said  W.  N.  Bilbo,  and 
by  him  endorsed  to  Robertson,  and  by  him  endorsed  and 
delivered  to  the  intestate  of  Allen.  Verdict  and  judg- 
ment were  rendered  in  fiivor  of  Mrs.  Bilbo,  in  her  own 
right,  and  as  executrix  de  son  tort,  of  her  husband, 
and    against    Robertson    at    January    Term,    1869,    for 
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t^736.25.  The  Court  refusing  a  new  trial,  Robertson 
has  appealed  in  error  to  this  Court.  The  argument 
here  is  that  Robertson,  as  a  surety  for  Bilbo,  is  dis- 
charged because  Greenfield,  the  holder  of  the  note,  or 
his  administrator,  accepted  fresh  security,  and  gave 
time  upon  the  note.  The  fiicts  are  that  W.  N.  Bilbo 
deposited  stocks  and  notes  with  the  holder,  but  there 
is  no  evidence  that  further  time  was  stipulated  for, 
nor  when  the  securities  were  due,  nor  what,  if  anything, 

was   their  value.       It  was  also  maintained  that  the  note 

• 

was  void  because  executed  by  the  wife  to  the  husband. 

The  Court  charged  the  jury  that,  though  a  note 
given  by  a  wife  to  her  husband  is  of  itself  void,  yet 
if  the  husband  endorse  it  over,  it  is  valid  as  between 
him  and  subsequent  endorsers  and  endorsees.  There 
is  no  error  in  this.  Each  endorser  is  bound  to  his 
endorsee,  and  guarantees  the  genuinenes  and  validity 
of  the  note,  even,  if  it  be  invalid  as  between  tho 
original  parties. 

The  Court  further  charged,  that,  if  Bilbo  put  secu- 
rities in  the  hands  of  the  holder,  and  further  time  was 
given  for  the  payment  of  the  note,  that  fact  would 
discharge  Robertson  from  liability;  that  in  the  absence 
of  an  express  agreement  for  an  extention  of  time,  if 
the  securities  were  payable  at  a  date  subsequent  to  the 
maturity  of  the  note,  the  law  would  imply  an  agree- 
ment to  wait  until  the  securities  become  due,  and 
Robertson  would,   in  that  case,   be   discharged. 

There  is  certainly  no  error  against  plaintiff  in  error 
in  this.      He  is  treated  as,  or  assumed  to  be  a  surety, 
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and  given  the  benefit  of  a  presumption  in  his  &vor^ 
i¥hieh  we  are  not  prepared  to  hold  he  was  entitled  to. 
At  all  events  there  was  no  error  against  him,  and  we 
affirm  the  judgment. 


P.  TuBNEY,  Administrator,  v.  W.   L.  Dibrell. 

Appointment  by  Ooveiinor.  Ckaneellor.  Office  of  Clerk  and  Maaler. 
Where  a  party  has  received  a  commission  from  the  Governor  as  a 
Chancellor,  and  is  in  the  quiet  performance  of  the  functions  of  the. 
office,  notwithstanding  the  validity  of  his  rights  to  the  office  might 
have  been  successfully  contested  in  a  proceeding  instituted  for  that 
purpose,  he  is  a  Chancellor  de  /octo,  and  his  official  acts,  such  as  the 
appointments  of  a  Clerk  and  Master,  are  valid  and  binding  upon 
third  parties. 
.Cases  cited:  Gold  v.  Fite,  2  Baxter,  237.    Blackburn  v.  The  State,  3 

Head.  690.    Moore  v.  The  State,  5  Sneed,  514. 
Code  cited:  2^805,811. 


FBOM   DEKALB. 


Appeal  from  the  Circuit  Court.      S.  M.  Fite,  Judge. 
S.  M.  CoLMS  and   E.  A.  Defrees  for   Turney. 
A.  C.  Snodgrass,  Savage  &  Farriss  for  Dibrell. 
Deaderick,   J.,  delivered  the  opinion  of  the  Court. 
This  is    a    writ    of    error,  bringing   up  proceedings 
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before  Hon.  S.  M.  Fite,  Judge  of  the  Circuit  Court 
of  the  Fifth  Circuit,  instituted  by  Dibrell  to  recover 
the  books  and  records  of  the  Chancery  Court,  at  Sparta, 
under   §§805   to   811   of  the   Code. 

The  questions  involved  are  the  validity  of  the  ap- 
pointment of  Dibrell  as  Clerk  and  Master  of  the  Chan- 
cery Court  at  Sparta,  and  the  regularity  of  the  pro- 
ceedings against  Turney  to  compel  him  to  surrender 
the  records  of  that  Court.  At  the  election  in  August, 
1870,  Turney  was  the  Clerk  and  Master  of  that  Court, 
and  W.  W.  Ward  was  elected  Chancellor.  His  elec- 
tion was  contested  before  any  commission  was  issued 
to  him.  Pending  the  contest.  Governor  Senter,  as- 
suming that  a  vacancy  existed,  by  reason  of  the  con- 
test between  R.  A.  Cox  and  said  Ward,  commissioned 
W.  W.  Goodpasture  as  Chancellor  for  the  Fifth  Chan- 
cery District,  on  the  21st  day  of  October,  1870.  Good- 
pasture assumed  the  duties  and  functions  of  the  office, 
and  appointed  Dibrell,  Clerk  and  Master.  Turney 
claiming  that  his  term  had  not  expired,  and  that  Good- 
pasture was  not  legally  appointed  Chancellor,  he  had, 
therefore,  no  power  to  displace  him  and  appoint  a  suc- 
cessor, refused  to  surrender  the  office.  Thereupon, 
Dibrell,  under  the  sections  of  the  Code  before  cited, 
applied  to  Judge  Fite  to  compel  Tumey  to  deliver  the 
books,  papers  and  property  of  the  office  to  him,  as 
his   successor. 

If  Goodpasture  was  Chancellor  de  jure  or  de  facto, 
he  might  rightfully  do  whatever  such  officer  had  au- 
thority by   law  to   do,  including  the  appointment  of  a 
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1 

Clerk  and  Master.  It  is  insisted  that  no  vacancy 
existed,  the  contested  election  not  leaving  a  vacancy  in 
contemplation  of  law,  which  authorized  the  Governor 
to  exercise  his  power  of  appointment.  It  is  conceded 
as  declared  by  this  Court  at  its  last  Term  at  this 
place,  in  the  case  of  Gold  v.  FUe,  that  the  contest 
made  by  Cox  with  Ward,  did  not  create  a  vacancy 
in  the  office  of  Chancellor,  and  that  the  pendency  of 
such  contest  did  not  authorize  the  exercise  of  the  ap* 
pointing  power  by   the   Governor. 

In  the  same  opinion  it  was  announced  that  Judge 
Goodpasture,  under  said  appointment,  was  Chancellor  de 
factOy  and  any  decrees  pronounced  by  him  were  valid. 
This  opinion  of  the  validity  of  the  acts  of  Judge 
Goodpasture,  under  his  first  appointment  by  the  Gov- 
ernor, was  not  necessary  to  maintain  the  opinion  ar- 
rived at  by  the  Court  in  the  case  of  Oold  v.  FUe,  as 
it  was  held  in  that  case,  that  the  acts  of  the  Chan- 
cellor were  fully  authorized  by  his  subsequent  appoint- 
ment, to  the  legality  or  regularity  of  which  there  was 
no  objection.  And  although  the  opinion  expressed  that 
the  acts  of  Goodpasture,  were  valid  and  binding  as  to 
third  persons,  and  that  he  was  a  Chancellor  de  fadOf 
may  be  regarded  as  obiter  dictum,  in  that  case,  yet  we 
are  of  opinion  that  Judge  Goodpasture  holding  his 
commission  from  the  Governor,  and  under  his  appoint- 
ment, was  Chancellor  de  facto,  and  his  acts  as  such 
are  valid.  The  commission  assumes  and  declares  a 
vacancy  existed,  and  in  such  case  the  Governor  had 
the  power  to  appoint   and    commission    the  Chancellor, 
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that  is,  if  there  had  been  a  vacancy.  Bat  it  also 
appears  from  the  facts  recited  in  the  commission^  that 
there  was  not  such  a  vacancy  in  the  oi&ce  as  author- 
ized the  appointment.  The  contest)  for  the  office  did 
not  create  a  vacancy,  but  no  one  save  the  appointee 
of  the  Governor,  was  commisioned  or  assumed  to  ex- 
ercise its  functions. 

The  Governor  has,  by  law,  power  to  appoint  Chan- 
cellors in  certain  contingencies,  and  if  he  appoints,  upon 
the  assumption  of  the  existence  of  circumstances  which 
authorize  the  act,  his  appointee  will  take  the  office 
under  color  of  title,  his  acts  will  be  valid  as  an  offi- 
cer  de  facto,  or  one  who  is  exercising  the  functions  of 
his  office   under  the    forms    of  law  and  color  of  title. 

The  Governor  commissions  judicial  officers,  and  in 
the  case  of  Blachbum  v.  The  Stale,  3  Head,  Judge 
Caruthers  uses  this  strong  language.  "The  competency 
of  a  functionary  acting  under  the  commission  of  the 
Governor,  cannot  be  enquired  into  by  parties  affected 
by  his  official  acts.''  Again  he  says,  speaking  of  the 
validity  of  the  acts  performed  by  one  exercising  the 
functions  of  an  office  and  irregularities  in  his  office, 
"all  those  questions  are  settled  and  closed  by  the  Gov- 
ernor's commission,"  5  Sneed,  514.  On  the  other  hand, 
if  one  assume  to  discharge  the  duties  of  an  office, 
which  has  no  existence  by  law,  or  to  exercise  the  func- 
tions of  an  office  not  legally  created,  and  purports  to 
derive  his  authority  in  the  latter  case  from  a  power 
which,  under  no  circumstances,  can  legally  confer  it,  he 
is  an  usurper,  performing  official  duties  under  no  forms 
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of  law^  or  color  of  titlc^  and  bis  acts  are  of  no 
validity.  For  the  case  under  consideration^  the  Gov- 
ernor appointed  and  commissioned  the  officer.  The 
law  confers  upon  him  the  power  do  so  in  certain  cir- 
cumstances^ whereby  his  appointee  may  become  an  offi- 
cer de  jure.  If  he  commissioned  under  circumstances 
not  authorized  by  law,  he  may,  nevertheless,  be  an 
officer  de  facto,  but  not  de  jure,  because  of  the  irreg- 
ularity or  want  of  authority  under  the  particular  cir- 
cumstances. 

For  the  purposes  of  this  case,  it  is  sufficient  to 
say,  that  Judge  Goodpasture  having  received  a  com- 
mission from  the  Governor,  and  being  in  the  quiet 
and  undisturbed  performance  of  the  functions  of  the 
office  of  Chancellor,  we  hold,  notwithstanding,  the  va- 
lidity of  his  right  to  the  office  might  have  been  suc- 
cessfully contested  in  a  proceeding  instituted  for  that 
purpose,  that  he  was  a  Chancellor  de  facto,  and  his 
official  acts  are  valid  and  binding  upon  third  pai*ties. 
The  result  is,  that  the  writ  of  error  must  be  dis- 
missed  at  the  cost  of  the  petitioner. 
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Wm.   Estell  v.   Lewis  Metcalf,  Administrator.] 

buBOLVEiXT  Proceedings.  FiHng  of  dcdtM,  Bepori  of  Clerk  and  MaMer. 
PracUeeia  Chaneary  Court  Where  the  creditor  of  an  inaolyent  estate, 
when  proceedings  are  had  under  the  insolvent  laws,  files  his  claims, 
and  they  are  put  upon  the  rule  docket  of  the  Clerk  and  Master,  who 
fails  to  include  the  same  in  his  report,  yet  if  no  exception  is  taken  to 
such  report,  the  creditor  is  repelled  after  confirmation,  except  upon 
appealing  to  the  discretion  of  the  Chancellor,  and  showing  good  cause 
for  having  failed  to  except. 


FROM  FRANKLIN. 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

A.  S.  CoLYAR  for  Estell. 

P.  TuRNEY,  J.  C.  &  J.  M.  Gaut  for  Metcalf, 
Administrator. 

Nicholson,  J.,  delivered  the  opinion  of  the    Court. 

This  is  a  bill  of  review  to  review  and  reverse  a  decree 
rendered  at  the  November  Term,  1870,  in  the  case  of 
Lewis  Metcalf,  administrator  of  J.  W.  Carter,  against 
his  heirs  and  creditors.  The  bill  in  that  case  was 
filed  on  the  16th  of  July,  1867,  to  settle  the  estate 
of  J.  W.  Carter,  under  the  insolvent  laws.  Carter 
had  died  in  1857,  and  Metcalf  had  administered  on  his 
estate  in   1858,  and  had  suggested  its  insolvency  in  the 
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the  Coanty  Court  in  1858^  but  owing  to  the  loss  of 
vouchers  of  claims  filed  in  that  Court,  the  adminis- 
trator filed  his  bill  to  transfer  the  administration  to 
the  Chancery  Court.  On  the  17th  of  July,  1867, 
publication  was  made  for  the  creditors  to  file  their 
claims  properly  authenticated,  in  the  Chancery  Court, 
by  the  Ist  of  January,  1868.  At  the  November 
Term,  1870,  the  Chancellor  decreed  that  such  creditors 
as  had  not  made  themselves  properly  parties  in  the 
cause,  were  not  entitled  to  share  in  the  assets.  And 
at  June  Term,  1871,  directed  the  administrator  to  re- 
port the  claims  that  were  entitled  to  pro  rata  pay- 
ment. The  report  of  the  Clerk  and  Master  was  made 
to  the  June  Term,  1871,  and  confirmed.  We  see  on 
the  rule  docket  of  the  Clerk  and  Master,  an  entry 
indicating  that  Wm.  Estell  had  two  claims  on  the  23d 
of  October,  1867,  one  due  February  10,  1858,  for 
$261,  and  one  due  September  30,  1853,  for  $150.  For 
some  reason  the  Clerk  and  Master  fiiiled  to  include 
these  demands  in  his  report,  and  Estell  failed  to  ex- 
cept to  the  report  until  after  its  confirmation.  After 
the  report  was.  confirmed,  Estell  asked  leave  then  to 
have  his  claims  filed,  which  was  refused,  because  the 
interlocutory  decree  made  at  the  November  Term  ex- 
cluded them. 

It  appears  from  the  rule  docket,-  on  the  28th  of 
October,  1867,  that  Estell  either  filed  his  claims  then 
or  furnished  a  memorandum  of  them;  if  this  be  suf- 
ficient, under    the  Statute,  to  make  him  a  party,  then 

his  fiiilure    to    except  to  the   report  of  the  Clerk  and 
16— voL  3. 
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Master  repelled  him  after  the  confirmation,  except  upon 
appealing  to  the  discretion  of  the  Chancellor,  and  show- 
ing good  cause  for  having  failed  to  lexcept.  Bat  it 
appears  that  Carter  died  in  1867,  and  his  administrator 
was  appointed  in  1868.  At  what  particular  time  in 
1868,  does  not  appear,  but  as  Estell's  claims  were  not 
filed  in  the  Chancery  Court  until  October  25,  1867, 
it  is  manifest  that  they  were  barred  before  that  time, 
and  upon  this  ground  there  was  no  error  in  th%  in- 
terlocutory decree  of  November,  1870,  or  the  final 
decree  at  June  Term,   1871. 

It  follows  that  the  Chancellor  erred  in  his  over- 
ruling the  demurrer  to  the  bill  of  review.  His  de- 
cree is   reversed,   and  the  bill  dismissed   with  costs. 


R.  L.  McFerrin  v.  Jno.  Woods,  et  dZ.,  Executors,  etc. 

1.  UsniLT.    ^010  reooivered.     What  bUl  mtui  stale,    Fleading  and  Ihvdioe. 

Where  UBUiy  is  sought  to  be  recovered,  the  bill  must  state  such  facts 
as  will  show  the  amounts  borrowed,  the  amount  of  usury  in  each 
transaction,  and  when  paid,  so  that  the  rights  ^f  the  party  become 
tangible  for  the  action  of  the  Court 

2.  Same.    Same,    Bartner  cannot  we.    When,    Neither  before  nor  after  the 

dissolution  of  a  firm  can  one  member  sue  for  and  recover  usury  indi- 
vidually, when  the  money  was  borrowed  by  the  firm. 


FROM  CANNON. 


Appeal    from    the    Chancery    Cojirt. .     S.    M.    Fitb, 
presiding,   by  interchange. 
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R.  Cantrell  for  McFerrin. 
BuBTON  &  Babtok  for  Woods^  et  al. 

FkeehaN;    J.,    delivered    the    opinion    of    the    Court. 

This  1^11  was  filed  for  two  purposes;  first,  to  re- 
cover a  large  amount  of  usury  alleged  to  have  been 
paid  D.  M.  Jarrett  in  his  lifetime,  and  when  this 
amount  is  ascertained,  have  the  same  credited  on  four 
notes  alleged  to  be  held  by  the  executors  against  com- 
plainants, given  in  the  lifetime  of  their  testator,  and 
also  a  decree  over  for  surplus  due  after  discharging  of 
the  notes. 

Secondly,  to  have  a  credit  of  (500  alloyred  on  said 
notes,  as  money  paid  on  them,  for  which  a  receipt 
was  given  but  not  credited.  It  is  proper  to  say,  that 
the  bill  is,  to  say  the  least  of  it,  so  defective  in  its 
allegations,  that  4f  demurred  to,  it  could  not  have 
been  sustained  as  to  the  alleged  usury.  It  fails  en- 
tirely to  specify,  with  any  distinctness,  the  fiicts  on 
which  the  relief  is  prayed,  so  as  to  give  the  defen- 
dants the  means  of  denying  the  facts,  or  to  give  the 
amount  of  usury  claimed  to  have  been  taken  in  the 
transactions  alleged  to  have  been  running  through  a 
period  of  upwards  of  twenty  years,  only,  charging  that 
money  had  been  borrowed,  and  notes  renewed,  at  from 
ten  to  eleven  per  cent.,  on  what  amounts  is  not 
alleged.  Such  a  bill  should,  in  all  cases,  charge  the 
amount  borrowed,  or  as  near  as  it  may  be  approxi- 
mated, the  amount  of   usury    in    each  transaction,   and 
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when  paid^  so  that^  on  denial  of  the  facts  hj  defend- 
ant^ the  allegations  of  the  bill  may  be  proven^  and 
when  proven,  will  serve  a^  the  basis  of  a  decree,  at 
any  rate,  so  fiir  as  they  may  be  proven.  Such,  cer- 
tainly, should  be  the  rule  in  all  cases  where  the  party 
paying  the  usury  ia  the  complainant,  and  who  has  all 
the  means  of  knowing  the  facts.  In  cases  of  parties 
representing  him,  or  a  judgment  creditor,  where  dis- 
covery of  the  amount  of  usury  is  sought,  the  rule 
may  well  be  relaxed,  but  there  can  be  no  reason  for 
any  relaxation  of  the  rule  in  a  case  like  this,  where 
the  party  paying  is  the  complainant,  especially  against 
the  estate  of  a  deceased  man,  who  cannot  answer  for 
himself. 

This  bill  alleges  that  the  executors  held  four  notes 
on  complainant,  one  of  $530,  which,  however,  turns 
out  to  be  for  $516— claims  a  credit  on  this  note  of 
about  $60 — one  for  $350,  or  perhaps  $400,  on  com- 
plainant alone;  one  for  $85,  and  one  for  about  $464, 
which,  however,  turns  out  to  be  for  $442.  This  last 
note  is  charged  to  be  the  balance  of  a  continuous 
series  of  usurious  .transactions,  running  through  a  period 
of  twenty  years  or  more.  No  usury  is  charged  as 
to  the  other  three  notes.  The  bill  then  gives,  in 
general  terms,  the  statement  that  the  complainant  com- 
menced borrowing  money  from  said  Jarrett  over  twenty 
years  before,  at  a  rate  of  discount,  is  the  language, 
from  ten  to  eleven  per  cent.,  and  gave  a  note  at  the 
commencement  of  the  transaction,  and  would  sometimes 
pay  a  portion,  and  before  it  was  paid  up  would  bor- 
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row  again^  and  add  the  several  sums  together,  and 
make  a  new  note  for  the  whole  amount,  and  says,  he 
continued  to  deal  in  money  in  this  way  until  a  few 
years  before  the  death  of  Jarrett,  ajid  said  note  is  the 
balance  due  on  said  usurious  transaction.  As  to  these 
alleged  transactions,  specifically,  there  can  be  no  re- 
covery,  for  several  reasons. 

In  the  first  place,  if  the  fects  were  proven  in  the 
precise  terms  alleged,  they  would  not  furnish  an  intel- 
ligent basis  on  which  an  account  could  be  made  out, 
showing  how  much  usury  had  been  paid,  for  no  one 
can  tell,  from  the  facts  as  alleged,  how  much  was  paid 
at  any  time,  nor  how  much  money  was  originally 
borrowed,  nor  how  much  additional  had  been  loaned 
in  the'  interim  between  the  first  borrowing  and  the 
giving  of  this  last  note.  This  would  fiirnish  an  in- 
superable objection,  on  the  plain  principle,  that  a  party 
asking  relief  of  a  Court,  must,  when  the  fiusts  he 
alleges  are  denied,  make  out  his  case  by  a  reasonable 
preponderance  of  proof,  and  in  so  definite  a  form  as 
that  his  right  shall  be  rendered  tangible  for  the  action 
of  the  Court. 

In  the  next  place,  the  proof  could  not  do  more, 
on  sound  principle,  than  prove  the  case  as  alleged, 
and  as  we  have  said,  if  all  alleged  was  proven  on 
this  question,  it  would  not  make  out  a  case  for  the 
intelligent  action  of  a  Court. 

Lastly,  the  proof  on  this  question  is  no  more  de- 
finite than  the  allegations,  when  closely  scrutinized, 
and    we    may  add,  has    many    circumstances  of   grave 
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suspicion  that  weaken  its  form^  running  through  it. 
We,  therefore,  think  it  clear  the  Chancellor  properly 
based  no  decree  on  this  part  of  the  case.  The 
Chancellor,  however,  based  his  decree  in  fiivor  of  com- 
plainant on  the  charge  in  the  bill,  and  proof  intro- 
duced to  sustain  it,  of  a  supposed  admission  of  Jarrett 
in  1867,  a  short  time  before  his  death,  of  having  re- 
ceived $2,100  of  usury  from  complainant. 

This  charge  in  the  bill  is  as  follows :  ^'  Tour 
orator  will  state,  that  said  Jarrett,  a  few  months  be- 
fore death,  expressed  a  wish  that  said  usury  should  be 
settled  with  your  orator,  and  admitted  that  he  had 
collected  over  $2,100  of  usury  from  your  orator,  and 
that  he  wished  your  orator  to  have  the  same  back, 
which  he  believes  would  have  been  settled  without  a 
suit,  but  he  died  before  the  same  was  adjusted.'^  On 
this  question,  if  any  such  statement  was  made,  as  to 
which  we  doubt  whether  any  was  made,  in  which  there 
was  such  an  acknowledgement  of  a  debt  as  would  revive 
it  against  the  bar  of  the  Statute,  it  is  clear  that 
all  such  coiiversations  evidently  had  reference  to  the 
dealings  of  Jarrett  with  the  firm  B.  L.  &  A.  S. 
McFerrin,  and  as  such,  would  be  only  due  the  firm. 
As  a  matter  of  course,  neither  before  nor  after  the 
dissolution  could  one  member  individually  sue  for  and 
recover  such  money.  It  would  have  to  be  sued  for 
and  recovered  in  the  name  of  the  firm,  both  members 
being  alive.  Admitting,  for  the  argument,  that  an 
admission  that  a  party  had  received  usury  to  a  certain 
amount,   or  about  that  sum,  which    he  was  willing  to 
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settle,  would  revive  the  liability  so  as  to  avoid  the 
Statute  of  Limitations,  yet,  as  we  have  said,  we 
think  it  satisfactorily  shown,  that  all  such  statements 
as  are  attempted  to  be  proven,  refer  alone  to  the 
dealings  of  the  parties  for  the  period  as  charged  in  the 
bill,  that  is,  for  upwards  of  twenty  years,  commencing 
in  perhaps  1838,  and  are  referable  to  the  partnership 
transactions,  or  at  any  rate  include  them  certainly;  and 
they  make  up  the  largest  portion  of  whatever  usury 
was  taken,  and  it  being  impossible  to  separate,  by 
the  allegations,  or  from  the  proof,  the  one  from  the 
other,  the  complainant  fitils  to  make  out  a  case  for 
individual  recovery.  In  &ct,  the  allegations  of  the 
bill  clearly  point  to  the  fact,  that  said  usury  thus 
charged  to  have  been  admitted,  was  in  connectioa  with 
the  transaction  of  the  twenty  years  before  referred  to 
in  the  bill,  for,  after  stating  these  .  transactions,  and 
how  they  were  conducted  by  renewals  and  payments, 
until  the  3442  note  alone  remained  as  the  balance,  he 
says  that  Jarrett,  just  before  his  death,  expressed  a 
wish  that  said  usury  should  be  settled,  and  admitted 
the  sum  to  be  over  $2,100,  evidently  referring  to  the 
same  period  and  transaction  before  specified  in  the  bill. 
Without  deciding,  the  question  argued,  as  to  whether 
the  promise  alleged  would  be  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations,  under  our  de- 
cisions, as  being  the  acknowledgement  of  an  existing 
debt,  in  such  terms,  and  under  such  circumstances  as 
to  authorize  an  inference  that  he  was  willing  to  pay 
it,  or  to  imply  a  promise  to  pay,   (1  Sneed,  468-9,  470,) 
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we  hold^  the  admission  is  charged,  and  is  proven,  as 
far  as  it  is  proven,  with  reference  to  partnership  tran- 
sactions, and  that  no  admission  or  acknowledgment  is 
shown  as  to  an  individual  claim  of  complainant,  on 
which  a  decree  can  be  based.  It  is  proper  to  say, 
that  the  proof  shows  clearly  that  the  firm  of  B.  L. 
&  A.  S.  McFerrin  did,  during  the  twenty  years,  have 
money  dealings  to  a  considerable  amount,  and  that  no 
doiibt  a  considerable  amount  of  usury  had  been  paid 
by  them,  but  how  much,  except  by  this  admission,  is 
not  shown.  It  likewise  shows,  very  satis&ctorily,  that 
B.  L.  McFerrin,  the  complainant,  certainly,  as  an  in- 
dividual, did  not  have  transactions  with  Jarrett,  out  of 
which  this  sum  of  usury  could  possibly  have  arisen, 
at  the  rate  of  ten  or  eleven  per  cent.,  at  which  rate 
money  is  charged  to  have  been  borrowed  by  him. 
As  to  the  (500  claimed  to  have  been  paid,  and  sought 
to  be  charged  on  the  notes  mentioned  in  the  bill,  the 
proof  utterly  fidls  to  show  the  complainant  entitled  to 
it,  but,  on  the  contrary,  that  it  went  in  settlement 
of  other  debts,  and  he  has  had,  no  doubt,  the  benefit 
of  it  already. 

It  is  proper  to  say,  that  while,  in  strict  law,  if 
the  complainant  had  proven  his  case  to  our  satisfiic- 
tion,  he  would  be  entitled  to  relief,  yet  his  case,  as 
shown  in  the  record,  impresses  us  with  the  idea  of 
an  efibrt  to  meet  his  honest  liabilities  to  the  estate  of 
Jarrett,  by  a  most  unfounded  claim  on  his  part,  and 
that  against  the  estate  of  a  party  from  whom  he 
had  received  many  favors,  and  which    he  would    have 
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been  ashamed  to  have  made  had  he  been  living. 
There  is  much  in  the  proof,  and  surroundings  of  the 
whole  case,  to  make  a  Court  feel  that  there  is,  to 
say  the  least  of  it,  no  merit  in  the  claim,  and  even 
to  incline  any  Court  to  feel  that  it  deserves  no  more 
favorable  consideration  than  strict  law  shall  demand. 

The  result  is,  the  decree  of  the  Chancellor  is  re- 
versed. A  decree  will  be  entered  here  in  accordance 
with  this  opinion,  complainant  paying  the  costs  of  this 
and  the  Court  below. 


R.  C.  Sandebs,  Trustee,  etc.,  t;.  J.  H.  Fobqasson,  d  ah. 

1.  QuABDiAjr.    CbnqMtiaa^um  cf  way  be  claimed  by  awretiee.     When,    Where 

a  guardian  haa  made  the  Bureties  on  his  bond  liable,  thej  will  be  en- 
titled to  the  guardian's  compensation,  as  settled  by  the  County  Court 
on  his  various  settlements,  as  a  credit  on  their  liability. 

2.  Same.    SeUlement  of.    Presumption  aa  to  receipts   againtt  third  parties. 

Evidence,  Where  a  guardian  has  made  several  settlements  since  the 
date  of  a  receipt  against  a  third  party,  the  presumption  is  that  he 
had  credit  for  the  same,  and  this  presumption,  where  much  time  has 
intervened,  must  prevail,  in  the  absence  of  proof  to  refute  it. 

8.  Same.  Married  wmen,  Hutbcmd  may  receive  monies  belonffing  to  his  wife, 
Ouardian.  When,  The  provisions  in  the  Code  which  require  the  re- 
ceipt of  the  wife  to  be  given,  and  that  she  shall  be  privily  examined, 
apply  to  cases  in  which  the  property  of  married  women  is  sold,  upon 
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proceedings  for  that  purpose  in  Courts  and  have  no  reference  to  the 
right  of  the  hushand  to  receive  the  personal  property  and  choees  in 
action  of  his  wife,  when  the  same  are  paid  to  him  by  personal  repre- 
sentatives or  guardians,  without  having  to  apply  to  a  Court  In  such 
cases,  the  marital  right  is  unaffected  by  the  Statutes,  and  the  payment 
is  valid  and  binding  on  the  wife. 

4.  Sam£.  Duty  <^  guardian  m  tcJdng  «eetirtfy  tohen  he  looms  tnul  funds.  It 
is  the  duty  of  a  guardian,  or  other  trustee,  to  keep  the  business  of  his 
trust  separate  and  distinct  from  his  other  business.  When  he  loans 
trust  funds,  he  should  be  able  to  show  clearly  that  the  security  which 
he  takes  belongs  to  the  trust  fund.  If  he  takes  the  security  in  his  in- 
dividual name,  and  not  as  guardian  or  trustee,  the  presumption  is 
that  he  has  used  the  fund  for  his  individual  benefit,  and  hence,  that  it 
is  a  conversion.  But  this  presumption  may  be  rebutted  by  proof,  ex- 
plaining the  transaction. 

Case  cited :  Draper  v.  Joyner,  9  Hum.,  614. 

6.  Sake.  Liability  (^  sureties  on  guardian  bond  for  rents  of  land  bought  by 
guardian  belonging  to  his  uxards.  Where  a  guardian  procures  the  sale  of 
his  ward's  land,  and  becomes  the  purchaser,  if  such  sale  be  set  aside 
by  the  Chancery  Court,  the  sureties  on  the  guardian  bond  will  be 
liable  for  rent  to  the  wards,  during  the  period  the  guardian  held  the 
land  under  his  void  purchase. 

6.  Same.    Executor  of  guardian.    Liability  of  his  sureties  to  the  sureties  of  the 

guardian.  Where  the  executor  of  a  guardian  concedes  that  assets  re- 
turned in  his  inventory  consisted  of  notes  and  claims  payable  to  his  testa- 
tor individually f  but  that,  in  fact,  they  were  claims  bought  with  the  funds 
of  his  wards,  and,  therefore,  belong  to  them,  if  the  sureties  of  the 
guardian  who  have  been  liable  seek  to  hold  the  executor  and  his 
sureties,  the  Court  say:  "That  the  executor  himself  is  so  responsible 
to  the  sureties  of  the  guardian  may  be  conceded,  upon  the  ground  that 
he  admits  that  they  came  into  his  hands,  and  he  undertook  to  ad- 
minister them  as  assets  of  the  estate;  but  his  sureties,  as  executor, 
can  only  be  held  responsible  for  the  faithful  administration  of  the 
assets  which  actuaUy  belonged  to  the  estate,  and  they  are  not  precluded 
by  his  return  in  his  inventory  from  showing  the  truth  of  their  owner- 
ship. 

7.  Same.    Liability  of  guardAaxCs  sureties  for  inUred,    Simple  interest  fol- 

lowed as  a  legal  consequence  upon  the  amount  of  the  liability  of  the 
guardian,  when  his  guardianship  terminated  by  his  death. 
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8.  Same.  Deorte  ctgauui  guardian  but  noi  against  sureties,  Bes  judicata, 
Pleading  and  praetiee.  In  a  suit  against  a  guardian,  where  the  sureties 
are  not  made  parties,  a  decree  against  him  is  no  bar  to  a  subsequent 
suit  against  the  sureties.  When  such  decree  has  not  been  satisfied  by 
the  guardian,  the  sureties  wiU  be  entitled  to  a  credit  for  so  much  as 
may  have  been  collected  from  the  guardian. 

Case  cited:  Beloit  v.  Moi^n,  7  Wall.,  622. 


FBOM  SMITH. 


Appeal  from  the  Chancery  Court,  H.  C.  Smith, 
Chancellor. 

B.  C.  Sanders  for  Sanders. 

FiTE  &  Head  for  Forgasson. 

Nicholson,  C.  J.,  delivered   the  opinion  of  the   Court. 

In  1850,  Dixon  Forgasson  was  appointed  guardian 
of  John  W.,  Mary  H.,  and  Josephine  C.  Rankin,  minor 
children  of  John  Rankin,  deceased,  and  gave  bond  in 
128,000,  with  Jos.  L.  Carter,  Jeremiah  H.  Allen,  and 
Archibald  Thompson  as  his  sureties.  He  took  charge 
of  the  funds  of  his  wards,  and  managed  them  until 
his  death,  in  1860.  At  his  death  he  left  a  will,  of 
which  J.  H.  Forgasson  was  appointed  executor^  He 
qualified  at  the  January  Term,  1861,  of  the  Smith 
County  Court,  and  gave  bond,  with  A.  C.  Towson  and 
John  Towson  as  his  sureties. 

In  1868,  complainants,  who  had  been  the  wards  of 
Dixon    Forgasson,    their    grandfather,    filed    their    bill 
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against  the  sureties  of  their  former  guardian^  for  an 
account  of  his  management  of  their  funds,  charging 
gross  dereliction  of  duty  in  his  trust,  and  against  J. 
H.  Forgasson,  as  executor  of  Dixon  Forgasson, 
with  his  sureties,  charging  that  a  portion  of  their 
funds  came  into  his  possession  as  executor,  and  pray- 
ing for  all  necessary  process  and  accounts,  and  for 
general   relief. 

At  the  February  Term,  1872,  an  interlocutory 
decree  was  made,  recommitting  a  report  of  the  Clerk 
and  Master,  and  another  report 'upon  various  specific 
matters  involving  all  the  questions  of  fact  and  law  in- 
volved in  the  litigation,  the  question  of  law  being  re- 
served. 

In  pursuance  of  this  decree,  the  Clerk  and  Master 
made  his  report  to  the  August  Term,  1872,  when  ex- 
ceptions were  filed  thereto  by  all  the  parties,  and 
upon  the  action  of  the  Chancellor  upon  these  excep- 
tions,  the  questions  arise  for  our  determination. 

1st.  We  will  dispose  of  the  exceptions  filed  by 
complainants. 

1.  Because  the  Clerk  and  Master  haj9  allowed  the 
compensation  of  the  guardian,  as  settled  by  the  County 
Court  on  his  various  settlements,  as  a  credit  to  the 
sureties  on  the  guardian  bond.  The  Chancellor  dis- 
allowed this  exception,   and  we  affirm  his  action. 

2.  The  Clerk  charges  John  W.  Rankin  with  9150, 
based  upon  a  number  of  small  receipts,  dated  in  1856. 
This  is  excepted  to,  and  the  exception  disallowed. 
The    guardian   made  four  settlements  after  the  date  of 
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these  receipts,  and  the  presamption  is  that  he  had 
credit  for  them.  This  presumption,  after  so  long  a 
time,  must  prevail,  as  there  is  nothing  to  rebut  it. 
The   exception  should  have  been   allowed. 

2d.  J.  H.  Forgasson,  executor,  and  his  sureties  filed 
five  exceptions: 

1.  In  item  three  of  the  report  the  Clerk  and 
Master  says:  ''There  should  be  in  the  hands  of  the 
executor,  which  he  has  not  paid  out,  about  ^2,533  89, 
which  should  belong  to  complainants.'^  This  is  ex- 
cepted to,  because,  of  this  amount,  $2,092  41  is  made 
up  of  the  note  of  J.  M.  Hutchins,  and  of  money 
paid  to  him  as  the  husband  of  M.  J.  Hutchins,  one 
of  complainants,  and  of  $273,  a  note  of  J.  and  A. 
Forgasson,  payable  to  Dixon  Forgasson,  as  guardian. 
This  exception  is  disallowed  by  the  Chancellor.  It 
appears  that  the  notes  of  J.  M.  Hutchins,  and  the 
amounts  paid  to  him,  were  for  monies  paid  by  the 
executor,  which  belonged  to  Hutchins'  wife,  as  part  of 
her  funds  in  the  hands  of  her  guardian.  The  proof 
is,  that  this  money  went  into  the  hands  of  her  hus- 
band with  her  consent,  but  she  exewited  no  receipt 
for  it,  nor  was  she  privily  examined.  It  is  now  in- 
sisted, that  the  payment  was  not  valid  and  binding  on 
her,  and  that  the  executor  should  be  held  responsible 
for  it.  The  provisions  in  the  Code  which  require  the 
receipt  of  the  wife  to  be  given,  and  that  she  shall  be 
privily  examined,  apply  to  cases  in  which  the  property 
of  married  women  is  sold,  upon  proceedings  for  that 
purpose  in  Court,   and  have  no   reference  to  the  right 
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of  the  husband  to  receive  the  personal  property  and 
choses  in  action  of  his  wife^  when  the  same  are  paid 
to  him  by  personal  representatives  or  guardians^  with- 
out having  to  apply  to  a  Court.  In  such  cases^  the 
marital  right  is  unaffected  by  the  Statutes^  and  the 
payment  is  valid  and  binding  on  the  wife.  Such  is 
the  present  case^  and  to  the  extent  of  the  $2^092^  the 
exception  was  well  taken^  sO;  also^  to  the  $273^  note 
payable  to  the  guardian. 

2.  The  report,  item  six,  is  excepted  to  as  erroneous, 
because  it  reports  various  notes  on  J.  B.  Holman  and 
others  as  available  assets.  This  exception  was  dis- 
allowed by  the  Chancellor.  We  think  the  proof  shows 
that  J.  and  A.  Forgasson  were  insolvent,  and  so  far 
as  their  notes  are  concerned,  the  exception  ought  to 
have  been  allowed,  unless  J.  B.  Holman  .was  jointly 
bound  with  them.  To  this  extent  the  action  of  the 
Chancellor  is  reversed. 

3.  This  exception  was  correctly  allowed  by  the 
Chancellor,  being  as  to  notes  payable  to  Dixon  For- 
gasson, as  guardian. 

4.  The  Clerk  and  Master  charges  interest  on  each 
item  of  the  inventory  from  the  date  thereof.  This 
exception  was  disallowed,  and  as  the  executor  was  al-  * 
lowed  interest  from  the  same  date  on  all  insolvencies 
and  claims  not  collected,  he  acquiesces  in  the  ruling 
of  the  Chancellor.       It  is,  therefore,  not  disturbed. 

5.  This  exception  relates  to  the  failure  of  the  Clerk 
and  Master  to  charge  Mildred  J.  Hutchins  with  the 
notes    and    receipts    of   her    husband,    John    Hutchins. 
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The  Chancellor  disallowed  it,  but  we  have  already 
disposed  of  this  question,  in  holding  that  the  payments 
by  the  executor  were  valid.  The  Chancellor's  hold- 
ing is,   therefore,   reversed. 

3d.  The  sureties  of  the  guardian  jSle  seventeen  ex- 
ceptions to  the  report,  of  which  the  Chancellor  sustained 
the  4th,  5th,  7th,  8th  and  13th,  all  of  which  were 
properly  sustained,  and  his  action  is  affirmed.  He 
disallowed  the  1st,  2d,  3d,  6th,  9th,  10th,  11th,  14th, 
15th,  16th,  and  17th.  He  sustains  exception  12th  in 
part. 

We  will  consider  the  exceptions  not  sustained,  in 
their   order. 

1st.  It  appears  that  after  the  death  of  Dixon  For- 
gasson,  his  executor,  J.  H.  Forgasson,  made  a  settle- 
ment of  the  guardian  accounts  with  the  County  Court 
in  January,  1861.  The  guardian  had  in  his  posses- 
sion a  large  amount  in  insolvent  notes  and  judgments 
in  favor  of  Dixon  Forgasson,  •which  notes  and  judg- 
ments arose  from  the  use  of  the  guardian  funds  in 
discounting  notes  at  from  eight  to  twelve  per  cent., 
the  claims  being  in  favor  of  Dixon  Forgasson  individ- 
ually, and  not  as  guardian.  The  exception  is,  that 
the  Clerk  and  Master  erred  in  charging  the  sureties 
of  the  guardian  with  the  whole  amount  of  these  in- 
solvent claims,  but  that  they  should  have  had  a  credit 
for  them.  As  stated,  the  Chancellor  overruled  this 
exception. 

It  is  the  duty  of  a  guardian,  or  other  trustee,  to 
keep  the  business  of  his  trust  separate  and  distinct  from 
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his  other  business.  When  he  loans  trust  funds  he 
should  be  able  to  show  clearly  that  the  security  which 
he  takes  belongs  to  the  trust  fund.  If  he  takes  the 
security  in  his  individual  name,  and  not  as  guardian  or 
trustee,  the  presumption  is  that  he  has  used  the  fund 
for  his  individual  benefit,  and,  hence,  that  it  is  a  con- 
version. But  this  presumption  may  be  rebutted  by 
proof,  explaining  the  transaction.  Draper  v.  JoyneVy  9 
Hum.,  614. 

The  proof  &ils  to  give  such  explanations  of  the 
transactions  of  the  guardian  as  to  rebut  the  presump- 
tion that  he  was  using  the  funds  for  his  individual 
benefit.  It  shows  that  he  was  engaged  in  buying 
notes  at  a  discount,  and  it  may  be  that  he  waa 
actuated  by  a  desire  to  promote  the  interest  of  his 
wards,  who  were  his  grandchildren,  as  well  as  his 
own  interests.  But  he  was  doing  this  in  violation  of 
his  duty  to  loan  the  funds  on  good  security,  and  to 
loan  it  only  for  the  benefit  of  his  wards.  We  are 
of  opinion  the  Chancellor  committed  no  error  in  over- 
ruling this  exception. 

2d.  This  exception  we  understand  to   be  abandoned. 

3d.  The  proof  fails  to  sustfiin   this  exception. 

6th.  The  report  charges  the  sureties  of  the  guardian 
for  rent  of  land,  from  its  sale  by  the  Circuit  Court 
of  Smith  County  until  the  death  of  the  guardian.  It 
appears  that  the  guardian  procured  the  land  to  be 
sold,  and  became  the  purchaser.  Aflerwards,  his  wards 
recovered  the  land  by  a  suit  in  Chancery,  upon  the 
ground  that  the  sale  was  void.      The  rents  with  which 
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tlie  soretieB  are  charged  aocaiied  during  the  period  the 
gnardiaii  held  the  huid  under  his  void  purchase.  Upon 
the  aetling  aside  of  this  sale  by  the  Chanoery  Oourl, 
the  guardian  was  responsible  for  rent,  and  it  was  prop* 
erly  charged  to  him^  and  his  sureties  are  responsible 
&r  his  &ilure  to  disdiarge  his  duty  in  this  regard. 
They  are  entitled  to  be  credited  with  the  amount  of 
the  purchase-money^  with  compound  interest,  and  this 
credit  has  been  given.  The  exoeption  was  properly 
overruled. 

9th.  This  exception  was  disposed  of  under  exceptions 
four  and  five,  which  were  sustained. 

10th.  This  exception    is  not    sustained    by    reftrenoe 
to  the  report. 

11th.  The  Clerk  and   Master  was  ordered  to  report 

the  amount  of  notes  now  in  the  hands  of  J.  H.  For- 

gasson,    uncollected,    which    were    executed    by    Dixwn 

Forgasson,  in    his  own  right,  for    the    fhnds  of  conn 

plainant,  used   by  him,  etc.      It  is  excepted,  that  the 

r^ort  is  incorrect,  because    it    reports    no  such  notes, 

etc.,  whereas   Dixon    Forgasson    had   no  means  of  his 

own,  but  used  the  fimds  of  his  wards  in  loaning  and 

purchasing  notes,  all  of  idiich  returned  in  his  inventory 

belonged    to  complainants.      This  may  be  true,  but  it 

does  not  show  that  these  notes,  etc.,  arose  from  loans 

of    his    wards'  funds    for    solvent    notes.      The    proof 

shows  that  the  trust  fhnds  were  not    loaned    on    good 

security,  but  were  used    in    discounting    notes    in    ttie 

name  of  Dixon  ForgasBon.      The  exception  to  the  re^ 

port  was  not  well  taken,  and  was  jHroperly  overruled. 
17— vol.  3. 
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12th.  This  exception  relates  to  the  money^  notes 
and  receipts  for  money  paid  over  by  the  execator  to 
M.  J.  Hotchins,  and  ought  to  have  been  sustained^  as 
we  have  ahreadj  indicated. 

14th^  16th  and  16th.  These  exceptions  point  out 
omissions  in  the  report  as  to  the  amount  of  available 
ttmets  in  the  hands  of  the  executor,  and  defects  in  the 
account,  so  fiir  as  it  &ils  to  show  how  the  executor 
disposed  of  all  the  assets  which  came  to  his  possession. 

In  this  question  complainants  have  no  interest,  as 
they  are  looking  to  the  sureties  of  the  guardian  for 
their  recovery.  But  it  is  insisted  for  the  sureties  of 
the  guardian  that  they  have  a  right  to  a  decree  over 
against  the  executor  and  his  sureties,  all  of  whom  are 
before  the  Courfc,  for  whatever  amount  of  the  trust 
funds  .  that  went  into  the  hands  of  the  executor,  and 
which,  by  reasonable  diligence,  he  either  did  collect,  or 
might  have  collected,  and  for  such  amounts  as  he  may 
have  paid  to  others  than  complainants. 

It  is  conceded  by  the  executor,  that  a  large  por- 
tion of  the  assets  returned  in  his  inventory,  consisted 
of  notes  and  claims  payable  to  Dixon  Forgasson,  indi- 
vidually, but  that,  in  &ct,  they  were  notes  and  claims 
bought  with  the  funds  of  his  wards,  and,  therefore, 
.belonged  to  them. 

It  is  now  insisted,  that  because  he  treated  these 
notes  as  assets  of  the  estate,  of  Dixon  Forgasson,  and 
)>ecauBe  his  sureties  as  guardian  are  held  responsible 
for  the  :  amount  thereof  not  accounted  for,  on  the 
ground  that  the  guardian  was  guilty  of  de&ult  in  their 
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conversion^  therefore  the  sureties  of  the  guardian  ought 
to  have  recourse  against  the  executor  and  his  sureties 
for  80  much  thereof  as  the  executor  may  have  lost 
by  want  of  diligence^  or  may  have  paid  out  to  others 
than  complainants.  That  the  executor  himself  is  so 
responsible  to  the  sureties  of  the  guardian  may  be 
conceded,  upon  the  ground  that  he  admits  that  they 
came  into  his  hands,  and  he  undertook  to  administer 
them  as  assets  of  the  estate;  but  his  sureties,  as 
executor,  could  only  be  held  responsible  for  the  fidth- 
ful  administration  of  the  assets  which  actually  belonged 
to  the  estate,  and  they  are  not  precluded  by  his  re- 
turn in  his  inventory  from  showing  the  truth  of  their 
ownership.  He  had  no  right  to  use  the  trust  in  pay- 
ing the  counsels  fees  or  the  costs  in  the  suit  for  the 
land  by  complainants  against  him  and  the  other  devisees 
of  Dixon  Forgasson,  nor  was  it  right  to  allow  him  com- 
pensation of  $500  out  of  the  trust  funds.  These  credits 
were  erroneously  allowed;  but  neither  complainants  nor 
the  sureties  of  the  guardian  are  entitled  to  decrees  for 
&e  amounts  so  improperly  paid  against  the  executor's 
sureties.  If  the  sureties  of  the  guardian  desire  an  ac- 
count against  the  executor  for  losses  occurring  through 
his  want  of  fidelity,  or  neglect  in  the  collection,  or  in 
the  misapplication  of  the  trust  funds  which  came  to  his 
hands,  they  are  entitled  to  it,  but  they  are  entitled  to  no 
such  account  with  a  view  of  making  his  sureties,  as 
executor,  responsible  therefor.  We  are  of  opinion,  how- 
ever, that  the  proof  fiuls  to  show  that  the  executor  was 
guUty  of  bad  fiiith,  or  want  of  proper  dUigence,  in  his 
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efforts  to  collect  the  fands,  and,  hence,  we  order-  no  ac- 
count as  to  these  matters,  nor  as  to  the  misapplication 
of  the  funds  beyond  the  items  already  indicated,  unless 
the  securities  of  the  guardian  insist  on  such  account. 

17th.  This  disposes  of  all  the  specific  exceptions  to 
the  report,  except  the  17th,  on  the  subject  of  interest 
charged  against  the  sureties  of  the  guardian  after  his 
death.  This  exception  was  properly  overruled.  Simple 
interest  followed  as  a  legal  consequence  upon  the  amount 
of  the  liability  of  the  guardian,  when  his  guardianship 
terminated  by  his  death. 

In  addition  to  the  specific  exceptions  by  the  sureties 
of  the  guardian,  it  is  insisted  for  them  that  they  are 
erroneously  charged  with  92,616  15,  the  proceeds  of 
land  of  his  wards,  sold  by  the  Circuit  Court  upon  the 
application  of  the  guardian.  * 

It  is  well  settled,  that  prior  to  the  Code,  the  sureties 
of  the  guardian  were  not  responsible  for  proceeds  of 
land  so  sold,  coming  into  the  hands  of  the  guardian 
after  the  execution  of  his  bond.  But  in  this  ease,  after 
the  ftmd  came  into  the  hands  of  the  guardian,  he 
executed  another  bond,  and  when  this  bond  was  exe- 
cuted, he  had  in  his  hands,  as  guardian  funds,  the  pro- 
ceeds of  the  land  sold.  His  bond  covered  this  fund, 
and  his  sureties  on  that  bond  were  properly  chargable 
with  it. 

It  is  also  insbted  that  the  sureties  ought  not  to  be 
diarged  with  the  rent  of  the  land  purchased  by  the 
guardian  from  1854  to  1860  inclusive,  because  complain- 
ants filed  their  biU  in  the  Chancery  Court  against  the 
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goardian  to  recover  the  laad,  and  for  rents,  and  had  a 
decree  restoring  to  them  the  land,  and  an  aoconnt 
against  the  guardian  for  renta. 

It  is  argued,  that  because  complainants  filed  their 
bill  for  the  rents,  against  the  guardian,  and  obtained  a 
decree,  that  this  is  res  adjudiccUa  as  to  the  sureties  who 
were  not  made  parties.  It  is  the  law,  that  where  a 
given  matter  becomes  the  subject  of  litigation  in,  and 
adjudicated  by,  a  Court  of  competent  jurisdiction,  the 
Court  requires  the  parties  to  bring  forward  the  whole 
case,  and  will  not,  except  under  special  circumstances, 
permit  the  same  parties  to  open  the  same  subject  of 
litigation  in  respect  of  a  matter  which  might  have  been 
brought  forward  as  a  part  of  the  subject  in  contest. 
Bdoit  V.  Morgan,  7  Wall.,  622.  But  it  is  essential  to 
the  application  of  this  rule,  that  the  Court  have  juris- 
diction over  the  subject  matter  and  over  the  parties. 
In  the  Chancery  case  the  Court  had  jurisdiction  of  the 
subject  matter,  but  complainants  were  not  bound  to 
seek  a  decree  against  the  sureties  of  the  guardian. 
Their  obligation  was  joint  and  several.  A  decree 
against  the  guardian  was  no  bar  to  a  subsequent  suit 
against  the  sureties,  if  they  fidled  to  obtain  satisfaction 
of  their  decree  out  of  the  guardian.  The  rule  applies 
to  cases  of  splitting  indivisible  demands,  and  not  to 
cases  of  enforcing  obligations  which  are  joint  and  several. 
The  sureties  of  the  guardian  will  be  entitled  to  a  credit 
for  whatever  amount  may  be  recovered  and  realised  by 
complainants  in  the  Chancery  suit,  but  they  are  not 
compelled  to  look  to  that' suit  alone  for  their  rents. 
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The  report  of  the  Clerk  and  Master  will  be  reformed 
and  corrected,  as  herein  specified,  bj  the  Clerk  of  this 
Court,  and  upon  this  being  done,  the  decree  of  the 
Chancellor  will  be  modified  accordingly. 


J.  M.  BOULDIK  AKD  BOBEBT  SaKDEBS  V.     JoHN  C. 

LoGEHABT,    Chairman     of    the    County 
Court,  of   Grundy  County. 

1.  Contested  Election.    Oounty  Covui,  power  of,  to  revene  an  elecHon  as 

to  the  remowU  of  a  eownJty  mai.  Oaiiorari  and  mpenedoas.  The  powers 
granted  ihe  Quarterly  County  Court  by  the  Act  of  1873,  ch.  103,  }7, 
to  count  and  declare  the  result  of  the  votes  cast  in  any  county  for  the 
removal  of  its  county  seat,  are  not  judicial,  and  the  Legislature  did 
not  intend  to  authorize  a  review  of  the  proceedings  of  said  Court  by 
writs  of  certiorari  and  supersedeas  to  the  Circuit  Court 

Cases  cited :  Duggan  v,  McKinney,  7  Yer.,  21 ;  Durham  v.  The  United 
States,  4  Hay.,  Cooper's  Ed.,  64,  69;  Dodd  v.  Weaver,  2  Sneed,  670; 
Wilson  V,  Lowe,  7  Cold.,  153 ;  United  States  v.  Ferreira,  13  Howard, 
40;  County  Court  of  Obion  v.  Marr,  8  Hum.,  634;  Covey  v.  The  Jus- 
tices of  Campbell  County,^  Sneed,  613;  Wade  v.  Murry.  2  Sneed,  60. 

Code  cited:  H3123-6. 

Statutes  cited :  Act  of  1873,  ch.  103 ;  Act  of  1862,  ch.  32,  64;  Act  of 
1844,  ch.  99. 

2.  Same.    Same,    Bower  of  the  County  Conrl  to  hear  teatimony,    Evidenee, 

Under  the  Act  of  1873,  the  County  Court  has  no  power  to  receive 
parol  proof  to  reject  certain  votes,  and  purge  the  polls. 

3.  *' Concubbenge."    ConOrtustionof.  The  word  concurrence,  {6  of  ch.  103, 

of  the  Act  of  1873,  is  construed  to  mean  an  active,  affirmative  act  on 
the  part  of  the  voter. 
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4.  UKOOnwATitJTiOKALrnr.  Qf  Aet  of  1878.  {6  of  Ch.  103,  of  the  Act  ci 
1873,  ia  nnoonatitntional  and  yoid,  yet  the  remainder  of  the  Act  is 
unaffected  thereby. 

Authority  cited :  Cooley  on  Con.  Lim.,  3d  Ed.,  177-8. 


FROM  GBUNDY. 


Appeal  from  the  Circuit  Court.  W.  P.  HiOK- 
EBSON^    Judge. 

W.  E.  B.  Jones  for   Bouldin. 

W.  E.  CoLYAR  for  Lockhart. 

James    TV.    McHenry,    Special    Judge^    delivered    the 
opinion   of  the  Court. 

The  &cts  of  this  cause^  as  they  appear  from  the 
original  and  amended  petitions  for  writs  of  error  and 
supersedeas^  are,   in  substance,  as  follows: 

That  the  election  in  question,  in  regard  to  the  re- 
moval of  the  county  seat  of  Grundy  county,  was  held 
under  the  Act  of  1873,  Ch.  103;  that  the  County 
Court  of  said  county,  at  its  July  Session,  1873,  or- 
dered said  election  to  be  held  on  the  20th  day  of 
September,  1873;  that  the  Sheriff  of  said  county  did 
advertise  and  hold  said  election  in  said  county,  in  all 
the  civil  districts  then  embraced,  excepting  the  Eighth 
Civil  District ;  that .  by  fraud  or  wilful  neglect  of  the 
Sheriff  or  his  Deputy,  there  was  a  &ilure  to  open  and 
hold  said  election,  at  the  voting  places  in  said  Eighth 
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District;  that  thereby  aevend  voters^  at  least  twelve, 
were  deprived  of  their  right  to  vote;  that  the  retorna 
of  said  election  were  made  to  the  Chairman  of  said 
Coonly  Court  at  the  October  Term^  1873;  that  said 
Court  appointed  a .  committee  to  count  said  vote,  and 
said  vote  was  also  counted  in  open  Court;  that  there 
were  cast  448  votes  for  Tracy  City,  and  226  for  ''no 
removal/'  and  one  vote  for  ''Altamont/'  and  that  an 
order  was  made,  which  is  exhibited  as  a  pert  of  the 
petition.      Said  order  is  in  these  words: 

"October  Term,  Grundy  County  Court,  Monday, 
October  6th,  1873.  This  day  the  returns  of  the  re- 
cent election,  on  the  removal  of  the  county  seat  of 
Grundy  county,  were  returned  to  the  Chairman  of  this 
Court,  and  it  was  declared  by  the  Chairman,  that  the 
vote  of  'no  removal'  was  in  the  majority  by  two 
votes,  as  counted.  Thereupon,  the  Chairman  of  the 
anrt,  John  C.  Lockhart,  after  having  announced  the 
result  of  said  election  to  the  Court,  ordered  the  Sheriff 
to  make  proclamation,  at  the  Court-house  door,  that 
the  result  of  said  election  was  in  fitvor  of  'no  re- 
moval' by  a  majority  of  two  votes, '  which  was  imme- 
diately proclaimed,  as  ordered,  by  the  sheriff." 

It  is  further  alleged,  that  the  fiicts  occurred  as  set 
forth  in  said  exhibit;  that  thereafter  said  County  Court 
was  induced  to,  and  did  purge  the  polls,  and  look  into 
the  votes,  and  examined  witnesses  in  open  Court  to 
prove  that  votes  had  been  given  for  "Altamont"  in- 
stead of  "no  removal;"  that  said  Court  rejected  the 
votes  cast,  aforesaid,   and  then    made  the  result  of  the 


DECEMBER  TERM,  1873.  265 

» 

Bouldin  ftnd  Banden  v.  John  C.  Lockhart,  Chairman,  etc. 

election,  448  for  "Tracy  aty/'  and  222  for  "no  re- 
moval/' and  thereupon  made  an  order  for  the  removal 
of  aaid  county  seat  from  Altamont  to  Tracy  City. 
This  last  mentioned  order  of  said  County  Court,  is 
made  a  part  of  said  petition,  and  is  as  follows: 

"Tuesday  morning,  October  7,  1873.  On  recasting 
the  vote  and  hearing  the  proof,  the  Court  is  satisfied 
there  were  448  legal  votes  cast  for  Tracy  City,  in  the 
late  election,  at  which  the  question  of  removing  the 
county  seat  was  submitted  to  the  people,  and  there 
were  222  votes  against  removal.  Thereupon  the  Court 
is  satisfied  that  more  than  two-thirds  of  all  the  votes 
cast  were  for  removal;  and  the  court  seeing  also  that 
more  than  two-thirds  of  the  votes  in  the  county, 
making  the  Governor's  election  the  test,  were  cast  for 
removal,  and  therefore  the  count  in  accordance  with  the 
voice  of  the  people,  by  a  two-thirds  vote,  order,  ad- 
judges and  decrees  that  the  county  seat  is  removed 
from  Altamont  to  Tracy  City,  and  the  Clerk  of  this 
Court  will  proceed  to  remove  the  books  and  papers 
pertaining  to  this  Court,  and  he  will  remove  them  to 
Tracy   Gty.'* 

It  appears  that  this  last  order  was  made  by  a  vote 
of  eleven  Justices,  in  the  affirmative,  to  one  in  the 
negative.  It  is  further  averred  that  parol  proof  was 
introduced,  upon  the  investigation  of  the  vote;  that 
before  the  proof  was  heard,  J.  M.  Bouldin,  as  attor- 
ney for  citizens  of  said  county,  appeared  in  Court,  and 
objected  to  the  introduction  of  said  proof,  "from  the 
fact  that  the  vote  had    been   .counted,    and    the   result 
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declared/'  that  several  illegal  votes  were  oirt  in  said 
election  for  Tracy  City;  that  petitioBera  are  citizens  of 
the  town  of  Altamont,  in  fltid  county ;  that  they  are 
tax-payers^  and  own  r^  estate  in  said  town  and  county, 
and  that  petitioner,  Kobert  Sanders,  is  Clerk  and  Master 
of  the  Chancery  Court  at  Altamont;  that  petitioners 
appeared  in  open  Court,  as  citizens  and  tax-payers,  of 
Grundy  county,  and  asked  to  be  made  parties  to  the 
proceeding,  and  prayed  an  appeal  from  the  final  order 
aforesaid,  to  the  next  Term  of  the  Circuit  Court  of 
Grundy  county,  and  proposed  to  execute  a  bond,  as 
required  by  law,  which  prayer  was  refused  by  said 
County  Court.  It  is  further  averred,  that  defendants 
are  the  Justices  of  the  Peace  of  Grundy  county;  that 
said  County  Court,  having  ordered  the  removal  of  the 
county  seat,  as  aforesaid,  appointed  the  following  named 
commissioners  to  locate  the  county  seat,  and  take  such 
steps  as  may  be  necessary,  and  erect  public  buildings, 
and  to  have  the  books  and  papers  pertaining  to  the 
county  removed  to  Tracy  City,  to-wit.:  J.  E.  Ball,  J. 
E.  Laxon,  William  Winton,  J.  C.  Lockhart  and  John 
Tipton,  and  that  a  like  appeal  from  this  last  order, 
on  like  terms  as  from  the  former,  was  prayed  by 
petitioners,  which  was  in  like  manner  refused  by  said 
County  Court. 

It  is  further  alleged,  that  Grundy  county  was  formed 
and  organized  in  the  year  1844;  that  Sequatchie  county 
was  formed  and  organized  in  the  year  1858;  and  that 
by  an  Act  of  the  Legislature,  passed  in  1858,  a  por- 
tion of  the  territory  of  Grundy   county  was  deducted, 
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and  the  same  added  to  the  county  of  Sequatchie,  and 
that  Grundy  county  was  an  old  county  and  Sequatchie 
a  new  county.  The  prayer  of  the  petitioners  is,  that 
said  Justices  be  made  defendants;  that  writs  of  certiorari 
and  supersedeas  issue ;  that  said  proceedings  of  the  said 
County  Court  be  reviewed,  and  that  justice  be  done. 

These  are  aU  the  Btartemepts  of  the  oiigiaal  and 
amended  petitions,  that  need  be  set  forth.  The  origi- 
nal petition  was  sworn  to  by  J.  M.  Bouldin,  and  the 
fiat  of  his  Honor,  Jo.  C.  Guild,  Judge  of  the  Law 
Court  at  Nashville,  obtained  thereon,  on  the  13th  day 
of  October,  1873,  ordering  the  issuance  of  said  writs 
as  prayed  for,  upon  the  execution  of  .  bond  in  the 
penalty  of  one  thousand  dollars,  conditioned  to  pay 
costs  and  damages. 

The  petition  was    filed  in  the  office  of  the  Clerk  of 

■ 

said  Circuit  Court,  on  the  15th  of  October,  1873,  and 
the  bond  was  thereupon  executed,  and  said  writs  were 
issued  and  served. 

At  the  January  Term,  1874,  of  the  Circuit  Court, 
of  Grundy  couniy,  Tennessee,  after  leave  had  been  ob- 
tained to  file  the  amended  petition  aforesaid,  and  the 
same  had  been  filed,  the  defendants  moved  the  Court 
to  dismiss  the  original  and  amended  petition.  Upon  con- 
sideration and  argument  of  said  motion  to  dismiss, 
his  Honor,  W.  P.  Hiokerson,  Judge  of  said  Circuit 
Court,  presiding,  the  same  was  allowed,  and  said  peti- 
tion dismissed.  From  this  judgment  petitioners  have 
appealed  to  this  Court. 

1.   Upon    the    tacts    presented,    as    aforesaid,   in  the 
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petition  addressed  to  the  Circuit  Court  of  Grundy 
county^  did  that  Courts  under  the  Constitution  and 
Laws  of  Tennessee,  possess  jurisdiction  of  the  case? 
The  seventh  section  of  the  Act  of  1873,  Ch.  103,  is 
thus: 

"  Be  U  further  emuKsUd.  That  the  Sheriff  shall  make 
his  returns  to  the  Judge  or  Chairman  of  the  County 
Court,  and  at  its  next  quarterly  session  after  the  elec- 
tion, the  votes  cast  shall  be  counted  and  the  result 
declared,  and  if  the  proposition  to  remove  the  county 
seat  receive  the  requisite  number  of  votes,  then  the 
County  Court  shall  proceed  to  make  all  necessary  pro- 
visions for  removal.'^ 

The  Constitution,  Article  6,  §10,  provides:  ''The 
Judges  or  Justices  of  Inferior  Courts  of  Law  or 
Equity  shall  have  power  in  civil  cases,  to  issue  writs 
of  certiorari,  to  remove  any  cause,  or  the  transcript 
of  the  record  thereof,  from  any  inferior  jurisdiction, 
into  such  Court  of  Law,  on  sufficient  cause,  supported 
by  oath  or  affirmation. 

The  Code,  §3123,  is :  "  The  writ  of  certiorari  may 
be  granted  whenever  authorized  by  law,  and  also  in 
all  cases  where  an  inferior  tribunal,  board  or  officer 
exercising  judicial  functions  has  exceeded  the  jurisdic- 
tion conferred,  or  is  acting  illegally,  when,  in  the 
judgment  of  the  Court,  there  is  no  other  plain,  speedy 
or  adequate  remedy/'      See,   also,   §3126. 

The  power  of  the  Legislature,  under  the  Constitu- 
tion, to  regulate  the  remedy  by  writ  of  certiorari,  so 
as  not  to  abridge  the  rights  of  the  citizen,  cannot  be 
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Baoceflsftilly  questioned.  Duggan  y.  JfoiSnn^y,  7  Yer. 
21.  Aasaming  this  power,  the  Legislature,  in  Codei 
§3123,  has  proceeded  to  prescribe  what  shall  be  the 
limits  and  conditions  of  the  remedy  by  writ  of  cer* 
tiorari,  in  general  terms.  It  is  certain  there  is  no 
specific  legislation  regulating  the  remedy  in  question, 
as  applicable  to  the  precise  fiujts  detailed  as 
aforesaid.  The  case  must,  therefore,  if  this  remedy 
be  allowable,  fidi  within  the  scope  of  §3123,  The 
section  of  the  Constitntion  quoted,  requires  that  the 
removal  shall  be  of  a  ''  cause  or  the  transcript  of  the 
record.'^  It  shall  be  from  an  **  inferior  jurisdiction." 
It  shall  be  ''on  sufficient  cause."  The  Legislature, 
in  the  exercise  of  its  power  to  regulate  the  writ,  has 
provided  that  the  inferior  tribunal  shall  be  such,  or 
the  board,  or  the  officers,  as  is  invested  with  judicial 
functions. 

To  sum  up,  und^r  the  Constitution  and  the  Law, 
before  the  writs  of  certiorari  can  be  invoked  or  awarded, 
there  must  be  a  ''cause,"  the  inferior  jurisdiction, 
whether  a  tribunal,  board,  or  officer  must  have  exer- 
cised judicial  functions;  and  sufficient  cause  must  be 
shown  for  the  removal.  And  under  §3123,  of  the 
Code,  other  fects  must  exist  to  authorize  the  remedy 
in  question.  The  inferior  tribunal  must  have  exer- 
cised its  jurisdiction,  or  must  be  acting  illegally,  and 
further,  in  the  judgment  of  the  Court,  or  officer  grant- 
ing the  writ,  it  must  appear  ''  there  is  no  other  plain, 
speedy  or  adequate  remedy." 

These    observations    are    confined    specially  and  ex- 
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dosively  to  the  sections  of  the  Constitution  and  Code 
above  copied.  We  proceed  to  an  examination  of  the 
authorities  on  this  question. 

In  Durham  v.  UTie  United  States,  4  ISaj.,  (Cooper's 
Ed.)  54,  69;  it  was  held,  the  proceedings  of  a  court- 
martial  commenced  under  the  laws  of  the  State,  although 
the  fine  be  claimed  by  the  United  States,  maj  be 
reviewed  in  the  Circuit  Court  upon  certiorari.  This 
was  a  case  in  which  a  fine  was  assessed  against  Dur- 
ham by  a  court-martial  for  Blount  county,  fi)r  delin- 
quency in  not  appearing  when  drafted.  This  proceed- 
ing of  the  court-martial  was  clearly  judicial  in  its 
character.  The  case  of  Dodd  v.  Weaver,  2  Sneed,  670, 
was  a  contest  as  to  the  right  in,  and  title  to,  the 
office  of  constable.  The  Court  in  that  case,  say :  ju- 
risdiction to  try  contested  elections  for  Justice  of  the 
Peace  and  constables,  is  conferred  on  the  County  Court 
by  the  Act  of  1862,  Ch.  54,  and  it  is  made  the  duty 
of  the  Court  to  hear  proof  and  decide  the  case  upon 
evidence.  The  return  of  the  Sheriff  is  not  conclusive, 
but  merely  prima  facie  evidence  of  the  right  to  the 
office;  and  the  function  of  the  County  Court  is  not 
ministerial  but  judicial,  as  it  relates  to  a  matter  in 
litigation.  See,  also,  authorities  therein  cited.  The 
board  of  commissioners  appoint^  under  the  law,  to  set 
apart  a  homestead  to  the  head  of  a  fiunily,  exercised 
judicial  functions,  and  their  action,  if  illegal,  may  be 
superseded  in  a  proceeding  for  writ  of  certiorari.  TF3- 
9(m  V.  Lowe,  7  Cold.,  153.  In  the  case  of  the  tJnited 
States  V.   Ferrdra,  13  Howard,   40,  the  Supreme  Court 
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of  the  United  States  held,  that  an  Act  of  Congress 
having  authorized  the  District  Judge  of  the  United 
States  for  Florida,  to  adjudicate  on  claims  for  injuries 
suffered  by  inhabitants  of  Florida  by  the  operations  of 
the  American  army  therein,  which  claims  were  to  be 
paid  if  the  Secretary  of  the  Treasury  should,  on  a 
report  of  the  evidence,  deem  it  equitable;  this  was  not 
an  authority  conferred  on  the  District  Judge  to  exercise 
any  judicial  power  of  the  United  States  under  the 
Constitution,  but,  on  the  contrary,  in  such  case  the 
Judge  acted  as  a  commissioner,  and  no  appeal  lay. 

In  the  case  of  the  Oounty  Court  of  Obion  v.  Marr, 
8  Hum.,  634,  the  county  ordered  the  levy  of  a  tax 
for  the  purpose  of  building  a  new  jail.  Judge  Tur- 
ley,  in  delivering  the  opinion  of  the  Court  in  that 
case,  says:  ^^The  assessment  is  not  a  decree  or  deci- 
sion of  the  County  Court,  from  which  an  appeal  is 
given  by  the  Acts  of  1844,  Ch.  99,  but  is  a  munici- 
pal provision  made  for  the  regulation  of  the  fiscal 
affidrs  of  the  county,  and  from  which  no  appeal  is 
given.  If  the  assessment  be  made  by' the  Justices, 
without,  or  in  violation  of  authority,  it  is  a  void  act, 
and  the  collector  would  not  be  protected  by  it  in  levying 
the  taxes,  and  would  be  liable  to  an  action  for  so 
doing.''  An  appeal  from  the  County  Court  therein  was 
dismissed  by  this  Court.  The  case  of  Covey  v.  The 
Justices  of  Campbdl  County,  5  Sneed,  513,  is  this : 
''The  plaintifP,  a  citizen  of  Campbell  county,  prayed 
an  appeal  from  the  order  of  the  County  Court,  of  said 
county,  for  the  building  of  a   Court-house.     The  appeal 
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was  denied  him^  and  he  brought  the  matter,  by  cer- 
tiorari, before  the  Circuit  Court  of  said  county.  The 
Circuit  Judge  diemissed  the  petition.  The  plaintiff 
appealed,  in  error.''  Judge  Caruthers  says:  ^^The  first 
and  only  question  that  need  be  considered,  is,  whether 
any  citizen  of  a  county  has  the  right  to  appeal  from 
such  an  order  of  the  County  Court.  We  think  it  clear 
that  no  such  right  exists.  All  those  decrees  or  decisions 
touching  the  rights  of  any  particular  individual,  may 
be  appealed  from  by  the  person  so  affected,  but  none 
other."  Again:  Here  no  tax  was  laid,  but  only  a 
police  order  contemplating  an  improvement,  which  might 
result  in  a  future  assessment  of  a  tax  to  raise  the 
funds  necessary  for  the  purpose.  But  even  if  this 
assessment  had  been  made  at  the  time,  the  case  re* 
ferred  to  settles  that  no  appeal  would  lie.  If  the 
objections  stated  in  the  petition  are  such  as  «to  render 
the  order  illegal  and  void,  it  will  be  for  any  person 
who  may  ask  a  benefit  under  it,  or  be  affected  by  it, 
to  make  the  objection,  not  a  volunteer.  The  judg-  * 
ment  dismissing  the  certiorari  was  right,  and  must  be 
affirmed. 

In  WadjR  v.  Mwrry^  2  Sneed,  60,  it  was  held  by 
the  Court,  under  the  Act  of  1854,  Ch.  32,  that  a 
special  tribunal  was  created  for  the  trial  of  contested 
elections  of  Judges  and  Attomeys-Greneral,  of  which 
the  person  holding  the  office  of  Chancellor  for  the 
division  in  which  the  contest  may  arise,  is  constituted 
the  Judge.  The  decision  of  this  tribunal  is  final 
and  conclusive  upon  the  parties,  from  which  no  appeal 
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or  writ  of  error  lays,  to  this  Court.  In  such  case 
the  remedy  by  certiorari  was  not  admissible,  to  revise, 
in  the  Circuit  Court  the  decision  of  a  Chancellor,  un- 
less there  was  such  a  substantial  departure  from  the 
course  of  proceeding  prescribed  in  the  Statute  as  would 
render  the  proceedings  void.  That  was  a  case  involv- 
ing private  rights  to  an  office.  Applying  these 
principles  to  this  case,  what  is  the  character  of  the 
powers  conferred  on  the  County  Court  by  §7  of  the 
Act  of  1873,  hereinbefore  quoted?  It  is  manifest 
that  the  Chairman  of  the  County  Court  is  thereby 
simply  constituted  the  custodian  of  the  returns,  which  are 
required  to  be  made  to  him  by  the  Sheriff,  and  which 
returns  are  confided  to  him  for  safekeeping,  as  the 
principal  officer  of  the  county,  and  to  the  end  that 
he  may  present  them  to  the  next  quarterly  session  of 
the  County  Court  after  the  election.  When  he  has  dis- 
charged these  duties  as  to  the  returns,  his  power  is 
terminated  as  to  them  as  Chairman.  It*  devolves, 
therefore,  on  the  Quarterly  County  Court  to  count  the 
votes,  declare  the  result,  and  if  the  proposition  to 
remove  the  county  seat  received  the  requisite  number 
of  votes,  to  proceed  to  make  all  necessary  provisions 
for  the  removal.  The  iact  that  these  duties  are  im- 
posed on  the  County  Court  does  not,  of  itself,  make 
them  judicial.  That  tribunal  is  clothed,  in  various 
respects,  with  functions .  which  are  judicial,  quasi  legis- 
lative, police  and  ministeriaL  It  is  the  nature  of 
the    power    conferred,    and   the    mode    of  its    exercise, 

and    the    objects    to    be  accomplished,  which  determine 
18— vol.  3. 
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the  nature  of  such  power  as  judicial  or  otherwise.  The 
omission  of  the  Legislature  to  provide  for  an  appeal  or 
writ  of  error  or  certiorari  in  such  cases,  is  to  be 
taken  as  an  evidence  that  ia  review  on  the  merits,  or 
otherwise,  was  not  contemplated  in  the  Circuit  Court. 
It  seems  reasonably  clear,  that  the  powers  thus  con- 
ferred on  the  County  Court  were  not  conferred  on  it 
as  a  judicial  function,  to  be  exercised  in  the  ordinary 
forms  of  a  Court  of  Justice.  The  Act  does  not  seem 
to  contemplate  that  there  is  to  be  any  suit.  No 
parties,  in  the  legal  acceptation  of  the  term,  are  to 
be  made;  no  process  is  provided  for;  no  contested 
election  seems  to  have  been  within  the  scope  of  the 
legislative  intent.  The  fifth  section  of  the  Act  is 
as  follows :  ^'  That  the  Sheriff  shall  then  open  the 
polls  and  hold  an  election  in  each  precinct  in  the 
county,  and  each  voter  shall  put  on  his  ballot  the 
name  of  the  place  to  which  he  desires  the  county 
seat  removed,  or  the  words  no  removal.*' 

The  Q^arterly  County  Court,  under  this  Act,  have 
certain  weU-defined  duties  to  perform.  The  Sheriff, 
the  returning  officers  in  the  various  civil  districts  of  the 
county,  the  Judges  and  the  Clerks  of  the  election,  are 
all  presumed,  in  the  absence  of  proof  to  the  contrary, 
to  have  done  their  respective  duties  in  the  manner 
prescribed  by  law.  All  the  returns  of  the  election 
are  to  be  produced  to  the  Court.  Thereon,  the  Court 
proceeds  to  count  the  number  of  votes  for  removal, 
as  appears  from  the  returns  themselves,  and  also,  the 
number    of   votes    for  no  removal.      This  is  simply  a 
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matter  of  calculation.  If  the  number  of  votes  when 
aggregated  for  removal,  is  not  two-thirds  of  all  the 
votes  'cast  in  the  election,  it  is  clear  the  proposition 
to  remove  the  county  seat  has  failed,  and  the  result 
shall  be  so  declared.  But,  if  it  appears,  that  the  ag- 
gregate number  of  votes  cast  for  removal  is  two-thirds 
or  more,  of  the  entire  vote  cast  in  the  election,  then 
the  Constitution  of  the  State,  jointly  with  the  Act, 
impose  an  additional  duty,  namely,  to  ascertain  the 
entire  number  of  qualified  voters  in  the  county  at 
the  time  of  the  election ;  and  if  the  number  of  votes 
cast  for  removal  be  two-thirds  of  the  entire  number 
of  qualified  voters  in  the  county,  then  the  proposition 
for  removal  has  carried,  and  the  Court  shall  proceed 
to  ^  decree  the  result  accordingly.  In  any  view,  the 
main  duties  of  the  Court,  in  the  matter,  are  those  of 
calculation.  It  is  often  a  matter  of  difficulty  to.  as- 
certain and  determine  when  the  duty  to  be  performed 
assumes  a  judicial  character.  The  exact  line  of  sepa- 
ration is  not,  in  this  case,  easily  traced.  The  ascer- 
tainment of  the  number  of  qualified  voters  in  the 
county,  in  the  event,  upon  a  count  of  the  votes  that 
duty  arises,  seems  to  partake,  in  some  sense,  of  a 
judicial  judgment;  but  not  to  the  extent,  we  infer,  to 
characterize  the  proceeding  in  its  entirety,  as  author- 
ized by  the  Act,  as  judicial.  It  appears,  in  this  case, 
that  the  Quarterly  County  Court  did  receive  parol 
proof,  reject  certain  votes,  and  purge  the  polls.  It 
is  assuredly  obvious,  that  this  action  was  beyond  the 
scope  of   its  power,    as    conferred    in,  and    defined    by 
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the  Act  of  1873;  but  whether  such  action  was  judi- 
cial or  not^  we  do  not  decide.  But  we  do  hold, 
that  such  action,  whatever  may  be  its  character,  is  not 
reversable  in  the  mode  pursued  in  this  case,  because 
of  such,  or  its  illegality.  •  It  follows,  therefore,  from 
the  foregoing  authorities,  and  the  construction  we  have 
given  to  said  section,  that  the  powers  conferred  on  the 
Quarterly  County  Court  thereunder  are  not  judicial; 
that  the  Legislature  did  not  intend  or  authorize  a  re- 
view of  the  proceedings  of  said  Court,  in  this  mode, 
and  that  consequently,  the  action  of  the  Circuit  Court 
in  dismissing  the  petition  was  correct.  In  view,  how- 
ever, of  the  importance  of  other  questions  discussed  at 
the  bar,  and  for  the  purpose  of  avoiding  illegal  action 
hereafter,  in  reference  to  those  questions  which  are  of 
a  public  and  general  nature,  we  have  deemed  it  not 
improper,  in  this  opinion,  to  state  the  opinion  of  the 
Court,  in  resard  thereto. 

2.  It  is  insisted  by  the  counsel  of  petitioners,  that 
the  Act  of  1873,  Ch.  103,  is  unconstitutional.  The 
sixth  section  thereof  is  in  these  woixls: 

Be  it  further  enacted,  That  the  county  seat  shall  not 
be  removed  to  any  place  unless  a  vote  is  cast  for  the 
removal  to  said  place  equal  to  two-thirds  of  the  votes 
cast  in  the  next  preceding  Governor's  election.  A 
part  of  Section  4,  Article  10,  of  the  Constitution 
of  1870,  is  thus:  "No  part  of  a  county  shall  be 
taken  off  to  form  a  new  county,  or  a  part  thereof, 
without  the  consent  of  two-thirds  of  the  qualified  voters 
in  such  part    taken  off,  and    when    an    old    county  is 
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reduced  for  the  purpose  of  forming  a  new  one^  the 
seat  of  justice  in  said  old  county  shall  not  be  re- 
moved, without  the  concurrence  of  two-thirds  of  both 
branches  of  the  Legislature.  Nor  shall  the  seat  of 
justice  of  any  county  be  removed,  without  the  concur- 
rence of  two-thirds  of  the  qualified  voters  of  the 
county/' 

Our  first  inquiry  on  this  point,  is,  what  do  the 
terms  concurrence  of  two-thirds  of  the  qualified  voters 
of  the  county  mean  ?  In  the  case  of  Cocke  v.  Gooch,  MS., 
opinion,  delivered  at  Jackson,  in  1871,  the  first  clause  of 
the  Constitution  above  copied,  came  before  this  Court 
jfor  construction.  That  clause  is :  "  No  part  of  a 
county  shall  be  taken  off  to  form  a  new  county,  or 
a  part  thereof,  without  the  consent  of  two-thirds  of 
the  qualified  voters,  in  such  part  taken  off."  The 
Court  say,  the  word  "consent,"  here  means  the  active 
concurrence,  and  cannot  be  substituted  for  by  a  passive 
acquiescence.  Instead  of  presuming  that  those  who 
did  not  vote  in  the  election,  meant  by  their  non-action 
to  submit  to  the  result  of  a  count  of  the  votes  cast, 
we  hold,  that  a  proper  reading  of  the  Constitution 
and  enabling  Act,  authorizes  those  who  did  not  vote 
to  conclude  that  their  votes  against  the  project  could 
avail  nothing,  as  a  fixed  affirmative  numerical  strength 
was  absolutely  necessary  to  the  success  of  the  new 
county."  Such  is  the  law.  This  construction  of  said 
clause  is  strengthened  by  a  citation  in  said  opinion, 
of  the  different  reading  of  a  part  of  Section  29,  of 
Article   2,  of  the  Constitution,   in  regard  to  the  credit 
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of  a  county,  city  or  town  given,  or  loaned  to,  or  in 
aid  of  any  person,  company,  association  or  corporation. 
Then  follows  this  language:  "Except  upon  an  election 
to  be  first  held  by  the  qualified  voters  of  such  county, 
city  or  town,  and  the  assent  of  three-fourths  of  the 
votes   cast  at  said  election. '^ 

In  the  clause  under  discussion,  in  this  case,  the 
only  difference  in  the  language  employed  is,  that  "con- 
currence" is  used  instead  of  consent.  These  words 
are  used  in  that  part  of  the  Constitution  we  are  con- 
struing synonimously  and  interchangeably.  All  the 
reasons  which  have  been  stated  or  exist,  for  construing 
consent  to  mean  an  active,  affirmative  act,  on  the  part 
of  the  voter,  to  manifest  his  consent,  apply  with  equal 
force  to  give  a  like  construction  to  the  word  "  con- 
currence," and  this  we  do.  It  follows,  the  sixth  Sec- 
tion of  the  Act  in  question  is  unconstitutional.  The 
Constitution  requires  two-thirds  of  the  qualified  voters 
in  the  county  to  concur  in  the  removal.  The  mode 
of  concurrence  is  left  to  be  prescribed  by  the  Legis- 
lature. The  section  of  the  Act  we  are  considering, 
requires  a  vote  of  two-thirds  of  the  qualified  voters 
of  the  county,  on  the  basis  of  "the  next  preceding 
Governor's  election."  The  Constitution  requires  two- 
thirds  of  the  qualified  voters  at  the  time  the  vote  is 
taken.  The  sixth  section  is  repugnant  to  the  Consti- 
tution, and  is  void.  The  number  it  requires,  we  add, 
may  be  the  same  as  that  demanded  by  the  Constitu- 
tion, It  may  be  more  ox  less.  The  number  of 
qualified   voters  in  the  county,  when  the  vote  is  taken. 
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is  a  question  of  &ct,  to  be  determined  like  all  other 
questions  of  fact,  upon  the  proof.  The  number  of 
votes  at  the  next  preceding  Govemor^s  election  may, 
perhaps,  be  looked  to  as  evidence  in  ascertaining  the 
number  of  qualified  voters  in  the  county  when  the 
vote  was  taken,  but  not  otherwise.  The  increase  and 
diminution  of  voters,  consequent  on  immigration  and 
emigration  of  voters,  keeps  the  voting  population  of  a 
county  in  continual  fluctuation. 

3.  The  question  now  arises,  if  the  sixth  Section  of 
the  Act  of  1873,  be  unconstitutional,  are  its  other 
sections  valid  and  constitutional?  The  rules  on 
this  subject  are  thus  laid  down  by  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations.  He  says :  ^^A 
Statute  may  contain  some  (unconstitiltional)  provisions, 
and  yet  the  same  Act,  having  received  the  sanction 
of  all  branches  of  the  Legislature,  and  being  in  the 
form  of  law,  may  contain  other  useful  and  salutary 
provisions,  not  obnoxious  to  any  just  constitutional 
exceptions.  It  would  be  inconsistent  with  all  just 
principles  of  constitutional  law,  to  adjudge  these  enact- 
ments void,  because  they  are  associated  in  the  same 
Act,  but  not  connected  with,  or  dependent  on,  others 
which  are  unconstitutional.  When,  therefore,  a  part 
of  a  Statute  is  unconstitutional,  that  fact  does  not 
authorize  the  Courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected  in  subject 
matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together 
in  meaning,  that    it    cannot    be  presumed  the  Legisla- 
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tore  would  have  paseed  the  one  without  the  other. 
The  constitutional  or  unconstitutional  provisions  may 
even  be  contained  in  the  same  section,  and  yet  be 
perfectly  distinct  and  separable,  so  that  the  first  may 
stand  though  the  last  &11.  The  point  is  not  whether  they 
are  contained  in  the  same  section,  for  the  distribution 
into  sections  is  purely  artificial ;  but  whether  they  are 
essentially  and  inseparably  connected  in  substance.  If, 
when  the  unconstitutional  portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable  of 
being  executed  in  accordance  with  the  apparent  legis- 
lative intent,  wholly  independent  of  that  which  was 
rejected,  it  must  he  sustained.  The  difficulty  is  in 
determining  whether  the  good  and  bad  parts  of  the 
Statute  are  capable  of  being  separated  within  the  mean- 
ing of  the  rule.'^  Cooley's  Con.  Lim.,  3d  edition, 
177,   178. 

Let  us  apply  these  rules  to  the  Act  of  1873,  Ch. 
103.  Let  us  suppose  the  Legislature  had  wholly 
omitted  from  the  Act  the  sixth  section.  In  such  case 
no  serious  difficulty  could  have  arisen.  The  Consti- 
tution itself  provides,  as  we  have  seen,  that  the  num- 
ber of  the  votes  concurring  for  the  removal  of  the 
old  county  seat  must  be  two-thirds  of  the  qualified 
voters  of  the  county.  This  number  cannot  be  varied 
by  legislation.  All  that  was  necessary  to  carry  this 
provision  into  effect,  was  for  the  Legislature  to  yield 
its  assent,  and  direct  the  mode  in  which  such  concur- 
rence should  be  manifested.  And  the  hct  that  the 
sixth  section  is  declared    unconstitutional,  can  have  no 
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greater  effect  than  if  it  had  been  \yhoIly  omitted  from 
the  Act.  The  Constitution,  in  this  clanse,  is  self-op- 
erative. It  co-operates,  so  to  speak,  with  the  other 
sections  of  said  Act,  and  taken  together,  there  remains 
legislation  adequate  to  carry  out  and  effectuate  fully 
the  legislative  will,  as  evidenced  by  the  various  re- 
maining sections.  The  leading,  primary  and  funda- 
mental purpose  of  the  Act,  was  to  enable  the  people, 
in  conformity  with  the  Constitution,  to  remove  the 
county  seat.  That  power  remains  with  the  sixth 
section  declared  unconstitutional,  and  the  clause  of  the 
Constitution  under  consideration,  in  place  thereof  exe- 
cuting itself. 

4.  It  has  been  further  insisted,  that  if  the  Act  of 
1873,  be  held  constitutional,  then  Grundy  county  is 
not  embraced  therein. 

The  first  Section  thereof  is  in  these  words :  "  That 
hereafter,  when  the  people  of  any  county  shall  desire 
to  remove  their  county  seat,  except  when  the  old 
county  has  been  reduced  by  the  fraction  of  a  new 
county,  it  shall  be  done  in  the  following  manner.^' 
It  is  argued  by  the  counsel  of  petitioners,  that  Grundy 
county  is  within  the  exception ;  that  it  is  an  old  county, 
which  has  been  reduced  by  detaching  therefrom  a 
fraction  of  its  territory,  and  adding  such  fraction  to 
the  new  county  of  Sequatchie,  within  the  meaning  of 
the  section  last  aforesaid ;  and  the  clause  of  the  Con- 
stitution heretofore  quoted  on  this  subject,  and  that 
consequently,  said  section  of  the  Act  of  1873,  does 
not    embrace    Grundy    county.        We    have  fully    con- 
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sidered  this  position.  We  do  not  think  it  sound. 
The  length  of  this  opinion  forbids  any  further  argu- 
ment or  elucidation.  Our  conclusion  is,  that  Grundy 
county  £ills  within  said  Act,  and  is  not  included  in 
said   exception. 

On  the  &cts  of  this  c$ise,  as  presented  in  the  pe- 
tition for  a  writ  of  certiorari,  whether  there  be  any 
judicial  remedy,  and  what  that  remedy  is,  if  it  exist 
under  our  system,  are  questions  upon  which  we  inti- 
mate no  opinion   whatever. 


Nancy  Ann  Bivins,  d  al,  v.  Needham  Jarnigan,  ei  al. 

1.  Deeds.     Undue  infiuenoe.     What  will  coMtUute,    Where  a  woman  poe- 

seflses  the  influence  of  a  mistrefis  over  an  old  and  afflicted  man,  rapidly 
approaching  his  grave,  who  Ib  urged  bj  his  family  to  return  home, 
but  under  her  influence  refuses  to  do  so,  and  when  greatly  prostrated, 
makes  a  deed,  conveying  a  large  part  of  his  property  to  her,  the 
Court  says :  "  We  think,  in  such  cases,  there  does  arise  a  strong  pre- 
sumption that  the  deed  was  obtained  by  an  undue  influence  and  power 
the  woman  had  obtained  over  him,"  and  for  the  reason  set  the  deed 
aside. 

Cases  cited :  Dean  and  Wife  v,  Negley,  Sup.  Court  of  Penn.  Law  Beg. 
for  1862. 

2.  Same.    Same.    Evidence.     Upon  the  question  of  undue  influence  the 

Court  says :  We  are  inclined  to  hold,  that  the  same  amount  of  proof 
of  actual  fraudulent  practices  ought  not  to  be  required  in  a  case  of 
this  character. 
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3.  Same.    Scom,     Illegal  and  immcral  comideraiion,    A  deed  conveying 
property  in  consideration  of  past  cohabitation  will  not  be  set  aside 
where  the  oonveyee  is  in  poflsession  under  the  same. 
Cases  cited :  Johnson  v»  Cooper  and  Crosswhite,  2  Yerg.,  523;  Backer  v, 
Wynne,  2  Head,  617 ;  Story  Eq.  Jur.  K296-9;  Chitty  on  Con.,  660. 


FHOM   RUTHERFORD. 


Appeal  from  the  Chancery  Court.  Jno.  P.  Steele, 
Chancellor. 

Jno.  W.  Burton  for  Nancy  Bivins. 

Palmer  &  Eichardbon  for  Jarnigan. 

McFarland,  J.,   delivered    the    opinion  of   the   Court. 

Lewis  Bivins,  after  living  for  many  years  in  Ruth- 
erford county,  with  the  complainant,  Nancy  Ann,  as 
his  wife,  and  a  family  of  children,  began  to  frequent 
the  house  of  Clara  Clark,  an  unmarried  woman,  who 
for  several  years  lived  upon  a  tract  of  land  belonging 
to  said  Bivins,  lying  a  few  miles  from  his  residence. 
Their  intercourse  was  of  an  adulterous  character,  and 
began  many  years  before  his  death,  and  for  the  last 
year  or  two  of  his  life  he  abandoned  his  own  home 
and  family,  and  made  his  home  at  the  house  of  said 
Clara  Clark.  Some  ten  or  eleven  months  before  his 
death,  which  occurred  in  February,  1864,  he  became 
sick  and  badly  diseased.  His  disease  was  of  an  of- 
fensive and  loathsome  character.  He  remained  in  the 
house  of  Clara  Clark  during  this  time,  and  until  his 
death,  and  was  attended  to    and    waited  upon  by  her. 
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A  few  months  before  his  death^  on  the  29th  September, 
1863,  he  executed  a  deed  conveying  to  Clara  Clark 
the  tract  of  land  upon  which  she  had  been  liTing, 
containing,  about  one  hundred  and  sixteen  acres.  The 
deed,  upon  its  face,  purports  to  be  a  deed  of  gift  in 
consideration  of  love  and  affection,  ''and  in  considera- 
tion of  her  (Mrs.  Clark's)  attention  and  kindness  to 
me  in  my  ill-health.''  Said  Lewis  was,  at  the  time, 
the  owner  of  another  tract  of  about  200  acres,  where 
his  &mily  resided. 

After  the  death  of  Lewis  Bivins,  this  bill  was  filed 
by  his  widow  and  a  portion  of  his  heirs,  to  have  this 
deed  delivered  up  and  cancelled,  upon  two  grounds:  Ist, 
that  the  real  consideration  for  the  conveyance  was  the 
unlawful  and  adulterous  intercourse  between  said  Lewis 
and  Clara  Clark,  and  upon  grounds  of  public  policy,  it 
is  maintained  the  deed  should  be  cancelled;  and  2d, 
upon  the  ground  that  the  deed  was  obtained  by  undue 
influence  and  fraud. 

The  defendants  in  their  answers,  say,  they  do  not 
admit  that  complainant,  Nancy  Ann,  and  said  Lewis, 
have  ever  been  lawfully  married,  but  we  think  the  feet 
is  established.  The  answer  is  not  upon  the  professed 
knowledge  of  the  defendants,  and  they  do  not  aver  posi- 
tively, that  they  believe  the  statement  that  they  were 
never  married,  to  be  true.  The  proof  is,  that  the  par- 
ties moved  from  North  Carolina  to  Rutherford  county, 
many  years  ago;  that  they  lived  together,  and  recog- 
nized each  other  as  husband  and  wife,  and  were  so 
received  and  recognized    by    their    neighbors ;  that  they 
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raised  a  family  of  children ;    and    there  is    nothing    in 
their  conduct  to  raise  any  doubt  on  the  question. 

Are  the  complainants  entitled  to  the  relief  prayed 
for^  on  the  ground  that  the  deed  was  executed  upon 
an  illegal  and  immoral  consideration?  The  authority 
upon  which  this  is  asked,  is  the  principle  announced 
by  this  Court  in  the  cases  of  Johnson  v.  Oooper  and 
CrossrwhiUf  2  Yer.,  523,  and  Rucker  v.  Wynne  et  cU.,  2 
Head,  617,  in  which  it  was  held  that  the  Court  would 
at  the  instance  of  one  of  the  parties,  order  gaming 
securities  delivered  up  and  cancelled,  notwithstanding 
the  parties  seeking  the  relief  were  particepa  criminid. 
The  Court  said  that  the  relief  would  be  granted  upon 
grounds  of  public  policy,  without  regard  to  who  was 
the  complaining  party  before  the  Court ;  ''  that  the 
only  effectual  method  of  discouraging  gaming  and 
carrying  out  the  policy  of  the  law,  is  to  remove  temp- 
tation, by  denying  to  the  offender  the  profits  of  his 
violation  of  the  law/'  We  are  aware  of  no  case  in 
our  State,  in  which  this  doctrine  has  been  applied  to 
a  case  like  the  present.  It  is  very  well  settled  by 
authority,  that  all  the  agreements,  bonds  or  securities 
given  as  a  price  for  future  illicit  intercourse,  are  inca- 
pable of  enforcement.  Story  Eq.  J.,  §296.  But  these 
authorities  seem  to  keep  up  a  distinction  between  con- 
tracts made  in  consideration  of  future  illicit  intercourse^ 
and  those  made  in  consideration  of  past  cohabitation. 
Chitty  on  Contracts,  pp.  660,  and  authorities  there 
cited.  This  distinction  certainly  rests  on  a  solid 
foundation  in  cases  where  the   female  has  been  seduced, 
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and  the  contract  is  to  remunerate  her  for  the  injury 
thus  sustained.  As  with  us^  this  would  be  to  satisfy 
a  legal  demand.  Whether  this  is  applicable  to  all 
cases  of   past  cohabitation   we  do   not  say. 

Judge  Story  says,  even  in  cases  of  premium  predi- 
cUioB  the  distinction  has  been  constantly  maintained 
between  bills  for  restraining  the  woman  from  enforcing 
the  security  given,  and  bills  for  compelling  her  to  give 
up  property  already  in  her  possession  under  the  contract. 
At  least  there  is  no  case  to  be  found,  where  the 
contrary  doctrine  has  been  acted  upon,  except  where 
creditors  are  concerned.'^       §299. 

The  facts  of  this  case  are,  that,  at  the  time  this 
deed  was  made,  said  Bivins  was  greatly  prostrated  in 
body,  and  had  been  for  some  time  previous;  and  at 
the  time  he  made  the  deed,  it  was  apparent  that  his 
sickness  would  terminate  fatally,  and  the  proof  indicates 
that  this  was  well  known  to  him,  and  that  the  deed 
was  made  in  view  of  his  approaching  dissolution.  In 
the  month  of  June,  previous,  he  had  sent  for  a  min- 
ister to  administer  to  him  the  ordinance  of  baptism. 
It  can  hardly  be  said,  therefore,  that  this  deed  was 
executed  in  consideration  of  future  adulterous  inter- 
course. 

The  proof  shows  that  said  Clara,  in  attending  to 
Bivins,  and  waiting  upon  him  in  his  last  sickness, 
rendered  valuable  services,  and  if  we  could  separate 
this  from  the  £ict  of  their  previous  long  adulterous 
intercourse,  her  claim .  upon  Bivins  for  compensation 
would    be    meritorious.       But  viewing  her  attention   to 
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him  in  view  of  their  previous  intercourse,  and  in 
view  of  proof  going  to  show  that  she  opposed  his 
returning  to  his  family,  it  is  divested  of  much  of 
the   merit   it   would   otherwise   have. 

We  could  not  resist  the  conclusion,  that  Bivins  was 
not  moved  to  make  the  deed  alone  in  consideration  of 
the  services  of  said  Clara  in  attending  to  him  in 
his  sickness;  for,  in  reality,  it  is  apparent  that  he 
had  probably  supported  her  for  years;  but  that  in 
&ct  their  past  intimate  relations  had  given  her  such  a 
place  in  his  affections  as  to  make  this  the  controlling 
motive.  But  upon  the  authorities  we  have  quoted,  con- 
ceding this  to  be  so,  we  cannot  set  the  deed  aside  upon 
this  ground.  She  is  in  possession  under  the  deed.  The 
law  does  not  compel  her  to  restore  property  thus  ob- 
tained. Upon  the  same  principle  that  it  is  sought  to 
compel  her  to  restore  the  land,  she  might  be  compelled 
to  restore  all  other  property  given  her  by  Bivins  during 
their  intercourse. 

This  could  not  be  done.  We  fully  recognize  the 
duty  of  the  Court  to  enforce,  by  all  proper  means,  the 
policy  of  the  law  against  immorality  of  this  character, 
but  the  authorities  do  not  go  to  the  length  claimed. 

The  case,  then,  remains  to  be  determined  alone  upon 
the  question,  w^hether  this  deed  was  obtained  by  undue 
influence  upon  the  part  of  Mrs.  Clark.  It  can  admit 
of  no  doubt  that  at  the  time  this  deed  was  made  Mrs. 
Clark  possessed  very  great  influence  over  Bivins  That 
he  abandoned  his  own  family,  and  refused  to  return 
to  them,   when    urged    to    do    so    by   one    of  his  sons 
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and  a  grandson^  and  also  by  his  spiritual  adviser^  who 
urged  this  upon  him  as  an  important  step  for  his 
spiritual  wel&re,  all  goes  to  show  this.  He  preferred 
to  remain  and  die  with  her^  even  in  the  fisice  of  the 
strong  appeals  made  to  him.  He  said^  often^  that  he 
could  not  be  attended  to  and  waited  upon  at  home, 
but  we  are  inclined  to  think  that  there  was  no  ground 
for  this^  but  these  excuses  were  made  rather  to  justify 
what  he  himself  felt  was^  otherwise,  inexcusable  conduct. 
Perhaps  these  things  were  suggested  by  some  one  else. 
In  view  of  his  prostrate  condition,  and  the  attending 
circumstances,  it  is  apparent  that  her  influence  over 
hitn  was  controlling. 

The  question,  then,  is,  did  she  exercise  this  influ- 
ence in  obtaining  this  deed?  The  proof  of  fiicts, 
showing  active  measures  upon  her  part,  in  this  direc- 
tion, is  not  so  strong  as  in  many  cases.  We  are 
inclined  to  hold,  that  the  same  amount  of  proof  of 
actual  fraudulent  practices  ought  not  to  be  required 
in  a  case  of  this  character.  What  passed  between 
them  cannot  be  known,   but  we   see  the   result. 

Although  it  is  in  proof,  that,  when  he  was  urged  by 
the  minister  to  return  to  his  family,  and  she  was  con- 
sulted, she  expressed  a  willingness  that  he  should  do  so, 
if  necessary  for  his  peace  of  mind ;  yet  we  thilik  the 
weight  of  proof  is,  that  she  opposed  his  returning  to 
his  &mily,  saying  at  one  time,  with  a  good  deal  of 
feeling  and  earnestness,  that  he  should  not  go— lliat 
she  would  wade  in  blood  before  they  should  have 
him.      This    was    said    to    his    son,   who  came  to  get 
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him  to  go  home.  It  appears  that  she,  in  person,  with 
another  woman,  visited  the  house  of  an  attorney,  and 
procured  the  deed  to  be  written,  and  procured  the 
attendance  of  witnesses.  It  is  true  there  is  proof 
that  all  this  was  by  the  direction  of  Bivins,  but  this 
is  of  little  consequence,  as  it  is  not  inconsistent  with 
the  theory  that  she  directed  him  in  all  this. 

Here  is  the  case  of  a  woman  possessing  the  ex- 
traordinary influence  of  a  mistress  over  an  old,  and 
at  this  time,  afflicted  man,  rapidly  approaching  his 
grave.  He  is  urged  by  his  &mily  and  minister  to 
return  to  his  home,  and  he  was  certainly  moved  to 
this  by  high  moral  and  religious  considerations.  Yet 
under  her  influence,  as  we  think,  he  refuses  to  do  so, 
and  remains  with  her  and  entirely  under  her  influence 
until  his  death;  and  during  this  time,  and  when  greatly 
prostrated,  he  makes  to  her  a  deed  conveying  a  large 
part  of  all  he  possesses,  to  the  exclusion  of  his  lawful 
wife  and  children;  when,  as  we  think,  she  had  been 
fully  compensated  for  all  lawful  and  proper  services 
rendered  for  him.  We  think,  in  such  case,  there  does 
arise  a  strong  presumption  that  the  deed  was  obtained 
by  an  undue  exercise  of  the  influence  and  power  the 
woman  had  obtained  over  him.  This  conclusion  is 
sustuned  by  the  case  of  Dean  and  W^e  v.  Negley^  by 
the  Supreme  Court  of  Pennsylvania,  reported  in  Law 
Register  of  1862.  We  think  the  conveyance  resulted 
from  the  fitet,  that,  during  the  time  Bivins  was  left 
entirely  under  the  control  and  influence  of  Mrs.  Clark. 

Had  he    been    permitted   to    return    to    his    fiunily^  it 
19— vol.  3. 
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would  hardly  have  been  made.  Upon  this  ground 
we  affirm  the  Chancellor's  decree  in  favor  of  com- 
plainants^  with   costs. 


Henry  Masson,  et  oh,,  v.  JP.  H.  Akderson  and  B.  J. 

Tarver;  F.  H.  Gordon,  Executor,  etc.,  v,  P.  H. 

Anderson  and  Tarver;  P.  H.  Anderson  v. 

Henry    Masson,  et   cds.;    together  with 

several   other  cases   consolidated    and 

heard  with  the  above    in  the 

Court   below. 

1.  GHAKCiaiY.    JPleading  cmd  Practioe,    Conaolidation.    Effect  of.    An  order 

of  conflolidation  has  no  other  effect  than  to  hear  the  cases  consolidated 
at  the  same  time,  the  issues  remaining  in  the  pleadings  as  they  were 
hefore,  and  between  the  same  parties,  and  are  to  be  determined  as  if 
the  cases  had  been  heard  separately. 

2.  Same.    Same,    Cro88-hiU.    NswparHeain.    Tnistee,    Ben^idaries,    Where 

the  maker  of  a  deed  of  trust,  which  has  not  been  accepted  by  the 
trustee,  files  his  answer  to  a  bill  which  seeks  to  enjoin  them  from  dia- 
posing  of  the  property,  this  makes  no  issue  upon  which  a  decree  can 
be  had,  the  beneficiaries  not  being  parties  to  the  original  bill,  and  as 
this  is  not  a  proper  subject  for  a  cross-bill,  the  beneficiaries  cannot  be 
made  parties  to  the  defendants'  answer,  though  filed  as  a  cross-bill  for 
that  purpose. 

Gases  cited :  Odom  v.  Owen,  2  Baxter,  446. 

Code  cited :  §4323. 
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3.  Samis.    Same.    Antagonidie  dams  to  the  same  bilL    Effect  of.    Two  oppo- 

site and  inconsistent  claims  to  the  same  property,  or  opposite  and  in- 
consistent rights  antagonistic  to  each  other,  eannot  be  affirmatively  set 
-  up  and  maintained  in  the  same  bill,  but  the  facts  in  this  bill  do  not 
amount  to  such  an  inconsistency.  It  alleges  substantially,  that  complain- 
ants are  creditors  of  Anderson,  by  judgments,  with  executions  returned 
nuBa  6ona.  In  another  part  of  the  bill,  they  say,  that  in  some  in- 
stances they  had  fi.  fas,  levied  on  the  land,  and  in  others  have  had 
their  judgments  registered.  But,  on  (he  other  hand,  they  have  been 
provided  for  and  attempted  to  be  made  secure  by  the  deed  of  trust, 
and  that  they  were  and  are  content  to  accept  the  provision  thus  made. 

Cases  cited :  C!oleman  v.  Pinkard,  2  Hum.,  191 ;  Shields  v,  Barrow,  17 
How.,  137 ;  Danl.  Ch.  Pr.,  384-5. 

4.  Same.    Same,    Ahandonmeni  of  a  right,     Whai  necessary  to  constitute. 

The  abandonment  or  waiver  of  a  right  important  to  parties  cannot  be 
made  out  by  uncertain  implication,  but  ought  clearly  to  appear.  To 
constitute  such  a  waiver  of  a  benefit,  there  must  be  a  clear,  unequi- 
vocal, and  decisive  act  of  the  party,  an  act  which  shows  a  determina- 
tion not  to  have  the  benefit  intended. 

Gases  cited :  Gentry,  et  als,,  v.  Gentry,  1  Sneed,  87 ;  Heisk's  Digest,  p.  1. 

5.  Deed  of  Tiiusrr.     What  is  not  consumable  property.    The  property  con- 

veyed is  not  necessarily  consumable  in  its  use,  the  property  being  de- 
scribed in  the  deed  as  follows :  All  my  cattle,  including  milk  stock, 
sheep,  hogs,  stock,  pork  hogff,  sixteen  head  of  horses,  mules  and  colts. 

Case  cited :  Boss  .  Young,  et  als.,  5  Sneed,  629. 


PBOM  WILSON. 


Appeal  from  the  Chancery  Court.    Jno.  P.  Steele, 
Chancellor. 

E.  Cantbel  and  Jobdan  and  James  F.  Stokes  for 
Masson  and  others. 

E.  GoLLADAY  for  Andcrson   and  others. 

Freeman,   J.,    delivered    the    opinion  of  the    Court. 
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In  September^  1865,  P.  H.  Anderson  made  a  deed 
of  trust,  conveying  a  large  amount  of  personal  property 
imd  choses  in  action,  together  with  a  valuable  traci 
of  land,  to  B.  J.  Tarver,  as  trustee,  to  secure  the 
payment  of  a  heavy  indebtedness  then  existing  against 
him,  and  specified  in  the  deed,  the  property  to  be  sold 
and  trust  closed  out  by  the  trustee  on  September  10, 
1867,  if  debts  were  not  paid.  The  particular  terms  and 
provisions  of  this  deed  need  not  to  be  set  out  at 
present. 

Henry  Masson  filed  his  bill,  attacking  this  convey- 
ance, on  the  17th  March,.  1866,  praying  for  an  in- 
junction, restraining  Anderson  and  Tarver  from  selUng 
or  disposing  of  the  property  or  monies  received  from 
sales  or  collections  on  notes  and  judgmenta  transferred 
by  the  deed  of  trust. 

The  grounds  on  which  the  deed  was  attacked,  and 
sought  to  be  declared  void,  were,  that  it  was  frauda- 
lent  in  fact  and  in  law,  being  made  with  the  intent 
to  hinder  and  delay  the  creditors  of  Anderson  in  the 
collection  of  their  debts.  Several  specifications  were 
made  as  evidences  of  fraud  in  law,  such  as,  that  the 
amount  of  property  conveyed  was  largely  in  excess  of 
the  debts  secured,  the  time  the  deed  had  to  run,  to- 
wit,  two  years,  the  retaining  possession  of  the  property 
for  this  period,  and  that  a  portion  of  the  property 
conveyed,  and  the  possession  thus  retained,  was  such 
as  was  consumable  in  its  use,  etc. 

This  bill  is  filed  against  P.  H.  Anderson,  the 
maker  of  the  deed,  a^d  B.  J.  Tarver  (the  party  named 
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in  the  deed  as  trustee),  alone,  making  none  of  the 
beneficiaries  in  the  deed  parties. 

It  further  alleged,  that  Tarver  had  not  accepted 
the  trust,  bj  qualifying  and  giving  bond  as  required 
by  law,  and  had  given  no  attention  to  the  property, 
but  the  same  had  remained  in  possession  of  Anderson. 
It  may  be  here  stated,  that  the  fact  is,  as  appears 
from  the  record,  that  Tarver  had  not  accepted  the 
trust,  nor  has  he  ever  done  so  up  to  the  present 
time,  as  fiir  as  we  can  see,  and,  therefore,  does  not 
in  any  way  represent  the  trust  fund.  Therefore,  this 
bill  is  filed  against  but  one  party  having  any  interest 
in  the  fund  under  the  deed,  and  he,  but  what  may  be 
said  to  be  only  an  incidental  interest,  not  a  direct 
one,  at  any  rate,  only  interested  to  have  his  purposes 
carried  out  in  favor  of  his  preferred  creditors,  but,  in 
no  legal  sense  the  representative  of  their  legal  or 
equitable   rights  under  the  deed. 

To  this  bill,  Anderson  and  Tarver  file  answers. 
Anderson  denies  the  firaud  in  all  aspects,  as  charged, 
sets  up  an  assumed  equity,  growing  out  of  a  deed  of 
trust  made  by  his  principal,  the  debt  of  Masson  being  a 
security  debt,  as  he  alleges,  and  then  goes  on  to  add 
other  matters,  and  asks  that  the  answer  may  be  treated 
as  a  cross-bill.  In  this  answer  he  gives  his  reasons 
for  making  the  deed  of  trust,  among  others,  that  he 
had  lost  a  large  amount  of  property  by  the  ravages 
of  the  war,  was  largely  indebted,  and  desired  to  secure 
his  individual  creditors  in  preference  to  his  security 
debts,  his  home  debts  in  preference  to  his  foreign  debts. 
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He  then  adds^  that  no  sufficient  decree  can  be  made 
in  the  case^  as  he  is  advised^  because  of  the  fact  that 
the  beneficiaries  in  the  deed  are  not  parties  to  Masson's 
bill,  and  are  not  represented  even  by  a  trustee.  He 
asks  that  Masson^  and  other  parties  not  necessary  to 
be  noticed^  be  made  parties^  and  then,  that  the  bene* 
ficiaries  in  the  deed  of  trust  by  name  be  made  parties 
to  this  (so-called)  cross-bill  and  answer^  and  say 
whether  they  accept  the  benefits  of  the  deed  of  trust, 
and  that  all  creditors  thus  secured  be  required,  by 
publication,  to  come  forward  and  answer  and  -  file  their 
claims,  and  that  the  Court  appoint  Tarver,  or  some 
other  suitable  person,  to  take  charge  of  the  property, 
sell  the  same  in  accordance  with  the  terms  of  the 
trust,  have  an  account  of  the  debts,  and  general  set- 
tlement of  the  trust.  This  answer  was  filed  January 
4,  1867.  Jo.  Mottley,  and  M.  W.  Settle,  Executor, 
answer  this  cross-bill,  accepting  the  benefits  of  the 
deed'  of  trust,  and  ask  that  it  be  executed,  and  say, 
they  have  no  knowledge  of  any  fraud  in  any  way,  in 
making  the   deed  of  trust. 

Masson  answers  this  cross-bill,  confining  his  answer 
to  the  matters  alleged  in  reference  to  an  equity  claimed 
in  the  cross-bill,  growing  out  of  a.  deed  of  trust  made 
by  C.  Anderson,  the  alleged  principal  of  P.  H.  Ander- 
son. 

R.  C.  Sanders,  Executor  of  John  Reeves,  one  of 
the  beneficiaries,  also  answers  the  cross-bill,  and  says, 
in  substance,  that  while  neither  he  nor  his  testator 
l>articipated  in  any  fraud  in  the  matter,  and  when  he 
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first  heard  of  the  deed  he  was  willing  to  accept  it, 
and  was  willing  then  to  accept  the  deed  and  wait  the 
winding  up  of  the  trust,  provided  the  same  is  a  good 
bona  fide  conveyance,   without   fraud. 

We  need  not  discuss  or  decide  the  effect  of  the 
contradictory  and  inconsistent  positions  assumed  in  this 
answer,  in  other  portions  of  it,  at  present,  if  at  all, 
because,  by  a  consent  decree,  made  April  22,  1868,  it 
is  agreed,  "that  if  the  trust  deed  is  declared  valid, 
then  this  claim  is  to  be  paid  out  of  the  funds  under 
the  trust  deed  in  the  order  therein  provided;  and  if 
the  trust  deed  is  declared  void,  and  set  aside,  then 
Saunder's  claim  shall  be  paid  in  the  order  of  the  ad- 
justnient  of  equities,  liens  and  priorities  which  might 
be  afterwards  adjudged  and  decreed  by  the  Court.'' 
So  that  the  claim  is  to  be  paid  in  any  event,  and  its 
further  notice  will  depend  upon  the  determination  of 
the  question   of  the  validity   of  the   deed  of   trust. 

But  to  proceed,  F.  H.  Gordon  filed  his  bill  to 
secure  a  judgment  which  he  had  obtained  against 
Anderson,  for  upwards  of  $20,000,  said  bill  filed  2d 
July,  1866.  This  bill  substantially  attacks  the  deed 
of  trust  for  the  same  causes  alleged  in  the  bill  of 
Masson.  This  bill,  like  Masson's,  makes  only  Tarver 
and  P.  H.  Anderson,  the  maker  of  the  deed,  parties, 
leaving  out  entirely  the  beneficiaries  in  the  deed,  but 
an  attachment  was  prayed  for,  and  was  levied  on  the 
property   under  it. 

Samuel  T.  Mottley  and  the  Planters  Bank  filed 
attachment    bills   jointly,   on    the    24th    October,   1867, 
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attacking  the  validity  of  the  deed  of  trust;  on  grounds 
sabstantially  the  same  as  those  found  in  the  other 
bills  mentioned.  The  debt  of  Mottley  was,  it  seems, 
one  provided  for  in  the  deed  of  trust,  under  the  des- 
cription of  the  Settle  debt. 

Samuel  Watson,  as  trustee  of  the  Bank  of  Tennessee, 
filed  his  bill  on  the  6th  of  August,  1867,  attacking 
the  deed  of  trust  as  in  the  other  bills,  seeking  to  en- 
force the  collection  of  a  large  debt  assumed  to  be  due 
the  bank. 

Both  of  these  bills  are  filed  alone,  against  Tarver 
and  P.  H.  Anderson,  as  in  the  former  cases,  not 
noticing  the  beneficiaries. 

After  these  proceedings,  on  the  13th  of  August, 
1867,  Aust,  Harris,  Tarver,  as  Executor  of  John  K. 
Howard,  and  all  the  creditors  secured  in  the  deed  of 
trust  by  name,  except  Settle,  Saunders,  and  Joseph 
Mottley,  filed  a  bill  in  their  own  behalf,  and  all  the 
creditors  of  P.  H.  Anderson,  asking  that  the  property 
be  attached,  thus  placing  it  in  the  custody  of  the  Court. 

They  state,  among  other  things  necessary  to  be 
noticed  here,  that  the  conveyance  was  duly  registered, 
but  that  Tarver  had  never  accepted  the  trust,  and 
there  was  no  person  authorized  to  act  in  the  execution 
of   the  trust  deed,   if    deemed    valid    in    law,   and  the 

same  would  expire    by  limitation    on  the  day   of 

September,  1867,^'  that  is,  the  period  for  the  sale  under 
it  would  arrive. 

In  reference  to  this  aspect  of  the  case,  they  pray 
that  the  Clerk  and  Master  of  the  Court  be  appointed 
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trustee,  to  execute  and  carry  out  the  trust  if  the  same 
be  deemed  valid,  or  to  sell  the  land  under  the  decree 
of  the  Court,  if  it  be  not  governed  by  the  trust 
deed,  and  the  attachment  is  asked  to  prevent  waste, 
removal,  or  misapplication.  They  also  ask  to  file  this 
as  a  cross-bill  to  the  bill  of  Gordon  and  Masson.  At 
the  head  of  the  bill,  however,  it  is  denominated  an 
original  bill,  and  consolidated  bill,  as  we  construe  the 
letters  there  found.  However,  the  title  does  not  give 
any  special  character  to  the  paper. 

This  bill  is  filed  against  P.  H.  Anderson,  Frank 
H.  Gordon  and  Henry  Masson,  the  last  of  whom, 
being,  as  is  stated,  a  non-resident,  and  also  against 
Garrettson,  Coffee,  Shields,  and  others  of  Warren  County, 
who,  we  take  it,  are  parties,  owing  debts  assigned  in 
the  deed  of  trust,  and  are  made  parties  in  order  to 
reach  this  fund.  It  is  proper  to  say  here,  that  the 
bill  of  Mottley  and  Planters  Bank,  and  of  Samuel 
Watson,  trustee,  as  fiair  as  we  can  see,  have  never 
been  answered,  except  by  the  executors  of  P.  H. 
Anderson  and  guardian  ad  litem  of  his  heirs,  and 
Tarver.  As  Tarver  is  not  trustee,  nor  necessary 
party,  this,  perhaps,  is  not  important  to  the  determi- 
nation of  such  questions  as  are  to  be  considered  at 
present.  In  addition  to  this,  however,  as  presenting 
more  of  difficulty  in  seeing  what*  issues  are  before  us 
for  decision  in  this  record,  the  bill  which  we  have 
alluded  to  above,  of  Aust,  Harris,  Tarver,  executor, 
and  the  secured  creditors,  has  never  been  answered  by 
anybody. 
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We  find  the  following,  apparently  an  extract  from 
the  rule  docket,  in  the  record :  "  All  the  bills  taken 
for  confessed  as  to  all  the  defendants  who  did  not 
answer,  on  motion  of  complainants'  solicitors,  April  16, 
1868,  signed  by  H.  Y.  Riddle,  Clerk  and  Master." 
We  are  somewhat  at  a  loss  how  to  construe  this  en- 
try, or  whether  to  give  it  any  effect  at  all,  but  as 
the  parties  seem  to  have  treated  it  -as  being  a  regular 
order  pro  canfessoy  in  all  the  cases,  we  will  assume 
this  to  be  the  effect  of  it,  and  ,endeavor,  upon  this 
assumption,  to  ascertain,  if  possible,  the  rights  of  the 
parties,   and   the   issues  raised   upon   this  assumption. 

There  is  much  confusion  in  getting  at  the  issues 
really  presented  in  the  case.  The  confusion  seems  to 
have  arisen  in  a  large  degree,  if  not  entirely,  from  a 
misconstruction,  or  a  misunderstanding  of  the  effect  of 
consolidating  the  various  causes,  and  hearing  them  to- 
gether as  one  cause.  It  seems  to  have  been  under- 
stood, that  by  consolidation  of  the  causes,  they  were 
made  but  one  cause,  so  that  the  pleadings  in  any  and 
all  the  cases,  became  part  and  parcel,  the  one  of  the 
other,  and  issues  raised  in  the  first  bills  filed,  for  in- 
stance, of  Masson,  Gordon,  etc.,  were  to  have,  or  could 
have  effect,  and  be  considered  as  issues  in  all  the  other 
cases,  and  bear  upon  their  result.  We  have,  in  at 
least  three  cases,  endteavored  to  correct  the  loose  im- 
pressions on  this  question.  We  have  held  that  an 
order  of  consolidation  simply  has  no  other  effect  than 
to  hear  the  cases  thus  consolidated  at  the  same  time, 
but  that  the  issues  remain    precisely  on    the    pleadings 
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as  they  were  before,  and  between  the  same  parties, 
and  are  to  be  determined  exactly  as  if  the  cases  had 
been  heard  separately.  (See  manuscript  cases.)  While 
there  may  occasionally  arise  a  case  where  it  may  be 
convenient  to  hear  cases  together,  as  for  the  adjust- 
ment of  priorities  in  several  attachment  bills  against 
the  same  property  or  funds,  and  the  proper  appropria- 
tion  of  the  fund  between  the  parties  having  liens  on 
the  same;  yet  there  can  be  but  few  cases  where  such 
practice  is  of  any  advantage,  and  as  confusing  and 
mixing  separate  and  distinct  claims,  by  combining,  as 
in  this  case,  about  five  different  original  bills,  with 
two  or  three  cross-bills,  in  one  record,  giving  Courts 
great  labor  and  annoyance  in  disentangling  the  case, 
and  arriving  at  the  issues  between  the  respective  par- 
ties to  the  different  bills.  The  practice  is  one  sub- 
ject to  most  serious  objection,  and  one  not  only  not 
to  be  encouraged,  but  to  be  reprobated,  and  is  ear- 
nestly •  disapproved. 

But  to  return  to  the  main  features  of  the  case. 
Assuming,  as  we  have  done,  that  the  order  we  have 
cited  takes  all  the  bills  for  confessed  in  which  no 
answers  have  been  filed,  then  how  do  the  parties  stand 
before  us,  and  what  is  the  effect  of  this  view  of  the 
position   of  the  cases? 

1st.  As  to  the  bill  of  Masson,  filed  against  P.  H. 
Anderson  and  Tarver,  attacking  the  deed  of  trust,  and 
enjoining  them  from  disposing  of  the  property.  This 
bill  was  answered  by  the  two  defendants  to  it,  it  is 
true,   but  the  issues    presented  and    made    between  the 
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parties  to  it^  could  not,  by  possibility,  affect  the  real 
merits  of  the  matter  sought  to  be  contested.  The 
beneficiaries,  the  parties  having  the  only  real  interest 
in  the  question  in  a  Court  of  Equity,  were  not  brought 
before  the  Court;  the  bill  not  filed  against  them;  no 
relief  sought  against  them.  Therefore,  nothing  that 
might  be  decreed  on  that-  bill,  as  it  appears  in  this 
record,  could,  in  the  slightest  degree,  affect  these  rights; 
no  liens  sought  to  be  fixed  by  that  bill,  nor  other  ad- 
vantage could  be  obtained  by  it,  as  against  these  bene- 
ficiaries, nor  were  they  called  on  in  any  way  to  notice  a 
litigation  between  parties,  the  effect  of  which  could  in 
no  way  affect  their  rights.  Anderson,  it  is  true,  filed 
his  answer,  which  he  seeks  to  make  a  cross-bill  against 
the  beneficiaries,  but  this  could  not  make  the  benefi- 
ciaries defendants  to  the  original  bill,  so  as  to  entitle 
the  complainant  in  that  bill  to  a  decree  against  them,  as 
we  have  held  at  the  present  term,  in  the  case  of  Odom, 
et  ah,,  V.  P.  C,  Talleyy  and  Tally  v.  Jetton  and  Fisher, 
2   Baxter,  446. 

Nor  was  this  the  proper  subject  of  a  cross-bill,  in 
an  answer  under  §4323  of  the  Code,  which  allows  '^  the 
defendant,  by  proper  allegations,  to  file  his  answer  as  a 
cross-bill,  and  require  a  discovery  from  the  complain- 
ant," which  evidently  gives  only  the  right  to  file  such 
an  answer  as  a  cross-bill  against  the  complainant,  whose 
bill  he  answers,  or,  at  most,  some  other  party  to  the 
case,  and  not  against  third  parties,  not  complainants  or 
parties  in  the  original  suit.  So  we  held  in  the  above 
case,  and   we  are   satisfied   with  the   correctness  of  that 
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holding.      The  same  remarks  apply  to  the  bill  of  Gor- 
'  don,   and  for  the  same  reasons. 

As  to  the  joint  bill  of  Mottley  and  the  Planters' 
Bank,  and  the  bill  of  Watson,  trustee,  no  answer  or 
defence  having  been  put  into  these  bills  by  any  party 
who  had  an  intei:est  under  the  deed  of  trust,  assum- 
ing that  they  were  taken  for  confessed  by  the  order 
cited,  yet  admitting  all  their  allegations,  as  if  by  an 
answer  of  Tarver  and  P.  H.  Anderson,  still  this 
would  entitle  the  complainants  in  those  bifls  to  no  re- 
lief whatever  against  the  beneficiaries  under  the  deed, 
they  not  being  parties  to  the  bill. 

It  follows,  therefore,  that  on  these  bills,  as  they 
stand  in  the  record,  the  parties  have  secured  no  rights 
whatever  as  against  the  beneficiaries  in  the  deed  of 
trust,  and  can  take  no  advantage  by  reason  of  them 
as  against  the  parties  claiming  to  be  secured  by  said 
deed. 

It  is  proper  to  say,  that  we  find  nothing  in  the 
orders  or  decrees  in  this  case  to  relieve  the  parties 
from  this  result.  The  order  consolidating  the  causes 
provides  that  they  shall  be  heard  together  as  one  cause, 
but  this  decree  is  not  to  effect  in  any  wise  the 
equities  and  priorities  of  the  parties,  and  so,  in  the 
decree  consenting  to  a  sale  of  the  property,  the  same 
provision  is  substantially  made,  reserving  the  rights  of 
the  attacking  parties,  and  also  the  creditors  under  the 
trust  deed. 

We  come  now  to  the  effect  of  the  bill  of  Aust, 
Harris,  Tarver,  executor,  and  the  other  creditors  under 
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the  deed  of  trust,  and   will   endeavor  to  settle  the  rights 
of  the   parties  under  this  aspect   of  the  case. 

It  will  be  seen,  as  heretofore  stated,  that  Masson 
and  Gordon,  two  only  of  the  creditors,  are  made  par- 
ties to  this  bill,  which  is,  in  fact,  though  variously 
named,  an  original  bill,  presenting,  by  its  allegations, 
some  very  equivocal  a^spects,  leaving  us,  at  the  first 
reading  of  it,  uncertain  as  to  what  its  real  scope  and 
purpose  is;  presenting  much  of  difficulty  in  determin- 
ing what  relief  the  parties  to  it  would  be  entitled  to, 
assuming  it  to  have  been  taken  for  confessed,  and  thus 
all  its  allegations  well  pleaded,  in  effect  admitted. 
This  bill  is  not  answered  at  all,  and  under  the  order 
cited,  must  be  taken  as  confessed.  The  quef^tion  then 
is,  taking  its  allegations  of  fact  as  true,  to  what  re- 
lief were  the   parties  complainant  entitled   under   it. 

The  principle  is  a  sound  one  in  its  proper  appli- 
cation, that  two  opposite  and  inconsistent  claims  to 
the  same  property,  or  opposite  and  inconsistent  rights 
antagonistic  to  each  other,  cannot  be  affirmatively  set' 
up  and  maintained  in  the  same  bill;  as  that  a  will 
is  invalid,  and  at  the  same  time  claim  a  benefit  on 
the  assumption  of  its  invalidity.  See  Shields  v.  BarroWy 
17  How.,  137;  Danl.  Ch.  Pr.,  384-5.  Nor  can  this 
be  done  in  an  amended  bill.  See  Coleman  v.  Pinkard, 
2  Hum.,  191.  The  case  in  2  Hum.  was  this:  M.  P. 
Pinkard  conveyed  negroes  to  his  three  children,  and, 
afterwards,  became  insolvent.  Two  of  the  children 
died,  after  which  M.  P.  Pinkard  sold  one  of  the 
negroes.       Coleman    administered    on  the  estate  of   the 
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two  children,  and  filed  his  original  bill  as  administrator 
of  these  children,  claiming,  as  their  representative,  that 
their  share  went  to  the  father  as  distributee,  and  ask- 
ing that  it  be  subjected  to  his  debts.  He  then  filed, 
in  the  progress  of  the  cause,  an  amended  bill,  in 
which  he  alleged,  that  the  deed  of  gift  by  the  father 
to  his  children  was  fraudulent  and  void,  and  the 
negroes  belonged  to  the  fiither,  and  asked  that  they 
be  subjected  to  his  debt.  It  was  held  that  the  latter 
claim  was  inconsistent  with  the  former,  maintaining 
affirmatively,  as  it  did,  a  proposition  of  fact  antago- 
nistic to  the  first  bill,  one  which  could  not  be  sus- 
tained by  proof  without  overturning  and  disproving  the 
allegations  of  the  original  bill.  This  was  all  proper, 
and  the  case  well  decided.  On  careful  examination  of 
the  bill  before  us,  we  do  not  find  this  distinct  antago- 
nism  in   its   statements. 

It  alleges  substantially,  that  they  are  creditors  of 
Anderson,  by  ^judgments,  with  executions  returned  nulla 
bona.  In  another  part  of  the  bill,  they  say,  that  in 
some  instances  they  have  had  fi,  fa^s,  levied  on  the 
land,  and  in  others  have  had  their  judgments  registered. 
But,  on  the  other  hand,  they  have  been  provided  for 
and  attempted  to  be  made  secure  by  the  deed  of  trust, 
and  that  they  were  and  are  content  to  accept  the  pro- 
vision thus  made,  under  the  assurance  that  the  deed 
was  good  and  valid  in  law  and  in  fact.  They  then 
state  the  pendency  of  the  suits  of  Masson  and  Gordon, 
seeking,  as  they  are  advised,  to  set  aside  the  deed  as 
fraudulent   in   law   and   in   fact;    but  these   are  but  in- 
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cidental  statements  as  to  the  situation  of  the  property. 
The  leading  purpose  of  the  bill  is  to  have  a  trustee 
appointed;  if  necessary^  to  execute  the  trust;  to  clear 
up  the  title  in  order  to  a  proper  sale  of  the  property 
and  appropriation  of  the  same,  and  while  they  ask  to 
have  liens,  levies  and  rights,  under  all  the  facts,  perfected, 
and  a  general  account  of  the  indebtedness  chargeable 
on  the  fund,  they  evidently  go  on  the  general  assump- 
tion of  the  existence  of  the  trust,  and  its  enforcement 
for  their  benefit.  The  bill  is  exceedingly  loosely  drawn, 
without  a  very  definite  purpose  of  any  kind  on  its 
fiskce,  further  than  that  a  general  settlement  of  the  rights 
of  parties  as  to  this  fund  was  desired,  the  allegations 
of  &ct,  however,  presenting  but  little  which  could 
serve  to  eliminate  or  put  in  issue  any  question  sug- 
gested as  desirable  to  settle.  However,  after  care- 
fully examining  its  charges,  we  conclude  the  bill  does 
not  seek  affirmatively  to  maintain  antagonistic  proposi- 
tions of  &ct,  but  may  fairly  be  construed  .to  seek,  first, 
the  enforcement  of  the  trust  for  their  benefit,  and  if 
relief  fitiled  for  any  cause,  then  the  benefit  of  advan- 
tages assumed  by  levies,  and  registration  of  judgments. 
The  abandonment  or  waiver  of  a  right  important  to 
parties  cannot  be  made  out  by  uncertain  implication, 
but  ought  clearly  to  appear.  To  constitute  such  a 
waiver  of  a  benefit,  there  must  be  a  clear,  unequivocal, 
and  decisive  act  of  the  party,  an  act  which  shows  a 
determination  not  to  have  the  benefit  intended.  GhnJtaryy 
et  ah.y  V.  Oeniryy  1  Sneed,  87;  Heisk.  Digest,  p.  1, 
cases  cited. 
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We  need  but  add^  that  there  is  no  such  abandon- 
ment to  be  found  in  the  general  and  equivocal  posi- 
tions of  the  bill  before  us,  nor  is  such  purpose  shown 
under  the  rule  by  the  fects  stated,  taken  in  connection 
mth  all  the  other  fects  connected  with  them  in  the 
same  bill.  We  need  not  discuss  the  question  as  to  x 
whether  Masson  and  Gordon,  not  having  answered  the 
bill,  it  being  taken  for  confessed  as  to  them,  are  in 
condition  to  make  this  question.  Certainly,  Watson, 
Mottley  and  the  Planters'  Bank  are  in  no  condition 
to  raise  the  question,  as  they  are  not  even  parties  to 
the  bill  in  any  way. 

The  result,  without  further  elaboration  of  the  ques- 
tion, is,  that  the  complainants  in  the  various  bills 
filed,  attacking  the  deed  of  trust,  have  obtained  no 
lien  as  against  the  beneficiaries  under  the  deed  of  trust; 
have  made  no  issue  as  between  themselves  and  said 
beneficiaries  raising  the  question  of  the  validity  of  said 
deed,  and  to  decide  on  that  question  as  between  P. 
H.  Anderson,  or  his  representatives,  and  Tarver,  in 
the  form  presented  would  be  a  fruitless  decree,  on 
which  no  relief  could  be  given,  the  real  parties  to  be 
affected  not  having  been  impleaded  at  all  as  to  the 
questions  raised. 

The  Chancellor's  decree  on  these  bills,  declaring  the 

deed  fraudulent  in  fact  and  in  law,  must  be  reversed, 

and  these    bills    dismissed,   so    far    as    this  question    is 

concerned.      In   fact,  as  to   one    ground    on  which   the 

Chancellor's  decree  rests,  it    is    erroneous    on    his  own 

assumption,  for  he  declares  the  deed  fraudulent  in  fact, 
20— vol.  3. 
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and  void,  although  he  finds  the  beneficiaries  did  not  parti- 
ticipate  in  the  fraudulent  purpose^  or  make  themselves 
parties  to  it. 

As  to  the  bill  of  Aust,  Harris,  and  the  other 
secured  creditors  under  the  deed  of  trust,  they  are  en- 
titled to  have  the  trust  enforced  for  their  benefit,  and 
the  proceeds  of  the  property  sold  divided  among  them. 
Samuel  T.  Mottley,  having  disaffirmed  the  deed  of 
truat  by  filing  his  biU,  charging  the  same  to  be  fraudu- 
lent  and  void,  has  thereby  excluded  himself  from  the 
benefit  of  the  trust.  He  has  chosen  to  disclaim  it, 
and  must  stand  by  his  election.  Saunders  would  have 
been  as  effectually  excluded,  perhaps,  by  his  answer  to 
the  cross-bill,  had  it  not  been  for  the  consent  decree 
to  which  we  have  alluded.  As  it  appears  that  Joseph 
Mottley  accepted  the  deed  of  trust,  but  is  not  a  party 
to  the  bill  to  have  the  property  sold,  he  can  be  per- 
mitted to  come  into  the  case  by  petition,  and  have 
his  claim  secured  by  the  deed  of  trust  allowed,  on 
remanding  the  case.  The  creditors  secured  by  the 
deed  of  trust  will  be  paid  as  provided  therein,  except 
Samuel  T.  Mottley. 

While  the  bills  of  Masson,  Gordon,  Planters'  Bank, 
Mottley  and  Watson,  assignee,  are  dismissed  as  to  any 
relief  against  the  deed  of  trust,  they  may  be  retained 
for  the  purpose  of  reaching  any  surplus  of  the  fund 
which  otherwise  would  go  to  Anderson's  estate,  the 
representatives  of  that  estate  being  parties  to  their  biUs, 
and  before  the  Court,  and  will  come  in,  in  the  order 
of  their  filing,  in  the  Court  below. 


h 
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The  Chanoellor's  decree  bs  to  the  $1,300  note  is 
erroneous.  He  refused  to  allow  this  note,  because 
given  for  Confederate  money.  This  was  wrong,  but 
as  we  see,  from  the  exhibits  filed  with  his  bill,  that 
P.  H.  Anderson  was  endorser  only  on  said  note;  that 
it  was  given  in  1862,  due  ninety  days  after  date,  and 
not  presented  for  payment,  or  protested,  and  notice 
given  of  failure  to  pay,  until  April,  1866,  and  no  ex- 
cuse for  this  fidlure  given,  it  is  clear  P.  H.  Anderson 
is  not  Uable  on  his  endorsement;  therefore  a  reversal 
would  be  fruitless  on  this  point,  and  this  claim  will 
be  disallowed. 

It  is  proper  to  say,  in  conclusion,  that  we  have 
carefully  examined  the  proof  in  this  case,  and  find  no 
evidence  of  fraud,  in  &ct,  that  could  possibly  affect 
the  validity  of  this  deed  of  trust;  nor  do  we  think 
the  deed  is  fraudulent  in  law  on  its  face.  The  amount 
of  property  is  not  so  disproportionate  to  the  debts  as 
to  enable  a  Court  to  say  it  is  evidence  of  fraud.  The 
time  given  is  not  unreasonable,  being  a  few  days  less 
than  two  years.  The  property  conveyed  is  not  neces- 
sarily consumable  in  its  use,  the  property  being  de- 
scribed in  the  deed  as  follows:  ^^AU  my  cattle,  includ- 
ing milk  stock,  sheep,  hogs,  stock,  pork  hogs,  sixteen 
head  of  horses,  mules  and  colts."  This  is  not  a 
stronger  case  than  Ross  v.  Yov/ng,  d  ah.,  6  Sneed, 
629,  which  was  a  conveyance  of  '^ten  head  of  young 
cattle,  twenty  head  of  hogs,  thirteen  old  sheep,  two 
bee  palaces,  and  two  kegs  of  vinegar." 

We  do  not  think  the  principle  of  raising  a  fraudu- 
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lent  intent  from  such  a  conveyance  of  property,  coupled 
with  retention  of  possession  by  the  maker  of  the  deed, 
until  de&ult  of  payment,  should  be  extended  beyond 
what  the  above  case  has  laid  down.  There  is  no 
stipulation  in  the  deed  for  the  use  of  the  property 
(that  is,  its  consumption)  for  the  benefit  of  the  maker 
of  the  deed,  but  only  one,  that  "the  crops  conveyed 
may  be  used  in  getting  the  stock  ready  for  market/' 
This  is  for  the  benefit  of  the  trust  fund,  and  not  for 
the  maker  of  it. 

In  addition  to  this,  the  provision  for  retaining  the 
possession  of  the  property  until  expiration  of  the  trust, 
is  qualified  by  the  stipulation,  "unless  the  trustee  may 
deem  it  best,  for  the  interest  of  the  trust,*'  to  take 
possession. 

This  leaves  the  beneficiaries  ample  protection  against 
its  improper  use.  We  do  not  deem  it  necessary  to 
say   more  in   this  opinion. 

A  decree  will  be  drawn  here  in  accordance  with 
this  opinion,  and  the  case  remanded,  to  be  further 
proceeded  in,  for  winding  up  the  trust  and  collection 
of  funds,  and  final  appropriation  to  the  payment  of 
debts. 

The  costs  of  the  bills  filed  attacking  the  deed  of 
trust  will  be  paid  by  complainants  in  those  bills. 
The  costs  of  the  Aust,  Harris,  and  secured  creditors  bill 
and  incident  to  the  administration  of  the  fund,  will  be 
paid  out  of  the  fund. 
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Award.  Binding  only  on  parties.  Arbitrators  have  no  authority  to  go  in 
their  inquiries  beyond  the  powers  delegated  by  the  terms  of  the  sab- 
mission. 


FKOM    DICKJ80K. 


Appeal  firo\n  the  Circuit  Court.  James  E.  Rice, 
Judge. 

T.  C.  MoREis  for  Mays. 

Stark  &  Judd  for  Myatt. 

Deaderick,    J.,   delivered    the    opinion    of  the    Court. 

Myatt  sued  Mays  before  a  Justice  of  the  Peace  of 
Dickson  County  upon  an  award  made  by  two  arbitra- 
tors, one  selected  by  Mays  and  one  by  B.  C.  Haw- 
kins. 

Hawkins  had  done  some  work  as  a  mechanic  on  a 
house  for  Mays,  for  which  payments  had  been  made. 
They  signed  an  agreement  by  which  they  bound  them- 
selves to  submit  all  claims  of   the  parties    against  the 
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other  to  two  arbitrators.  The  arbitrators  were  selected 
by  them^  and  awarded  that  Mays  should  pay  Hawkins 
one  hundred  and  three  dollars^  and  should  pay  Myatt 
one  hundred  and  fourteen  dollars  and  fifty-six  cents  for 
material  furnished  for  said  house. 

Hawkins  assigned  this  award  to  Myatt^  and  he  ob- 
tained judgment  before  the  magistrate  for  both  sums^ 
and  Mays  appealed  to  the  Circuit  Courts  where  the 
judgment  was  affirmed,  and  he  has  appealed  to  this 
Court.  The  Court  refused  to  charge  the  jury,  upon 
request  of  defendant,  that  plaintiff,  not  being  a  party 
to  the  submission,  the  award  in  his  &vor  was  not 
binding  on  defendant.  The  suit  was  upon  the  award. 
The  submission  and  award  were  both  in  writing,  and 
the  submission  restricts  the  arbitrators  to  the  accounts 
between  Hawkins  and  Mays,  and  Myatt  was  no  party 
to  it.  The  arbitrators  had  no  authority  to  go  in 
their  inquiries  beyond  the  accounts  between  the  parties 
to  the  bond,  and  had  no  authority  to  investigate  the 
matters  of  account  between  Mays  and  Myatt. 

There  is  no  evidence  of  any  authority  to  them  in 
this  regard,   either  written  or  verbal. 

The  Court  ought  to  have  instructed  the  jury  to  the 
effect  that  they  could  not  go  beyond  the  powers  dele- 
gated by  the  terms  of  submission. 

Reverse  the  judgment. 
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W.  M.  Aii£XAKD£B,  et  ah.y  v.  J.  C.  Keuso  and  J.  D. 

TiLMAK,  Administrator* 

Power  op  Ai>ministbato&  to  Comfbomibe  Doubtful  Claimb.  Where 
an  administrator  was  satisfied  it  was  prudent  in  him  to  make  a  com- 
promise, pending  a  snit,  as  he  had  no  means  of  the  estate  to  oany  on 
an  expensive  suit,  and  he  believed  there  was  real  doubt  as  to  his 
ability  to  make  the  party  liable: 

JSeU,  That  he  has  a  right  to  compromise  such  a  case,  and  in  that  way 
promote  the  interest  of  his  estate. 


FBOM  LIKCOLK. 


Appeal  from  the  Chancery  Court,  A,  S.  Marks, 
Chancellor. 

Newman  and  T.  W.  Holman  for  Alexander. 

Lamb  &  Tilman,  and  J.  H.  Holman  for  Tilman, 
Administrator  of  Kelso. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Complainants  are  creditors  of  Henry  Kelso,  who  died 
in  September,  1868,  and  on  whose  estate  J.  D.  Til- 
man  administered  in  January,  1869.  Some  time  before 
his  death  Henry  Kelso  loaned  to  J.  C.  Kelso,  his 
nephew,  three  or  four  thousand  dollars  in  gold,  to  be 
used  for  an  indefinite  time,  and  if  not  returned  before 
Henry  Kelso's  death,  then  to  be  paid  over  to  his 
widow.      At    the    time    this    loan    was    made,    Henry 
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Kelso  was  heavily  indebted,  probably  to  inaolvency. 
After  the  death  of  Henry  Kelso,  and  before  any  ad- 
ministration on  his  estate,  J.  C.  Kelso  paid  over  to 
the  widow  of  Henry  Kelso  about  $4,100,  in  pursuance 
of  his  agreement;  he  paid,  also,  $300  to  Jefferson 
Kelso,  on  a  note  of  Henry  Kelso,  on  which  J.  C. 
Kelso   was  surety. 

In  1871,  W.  M.  Alexander  brought  suit  in  the 
Circuit  Court  of  Lincoln  County  against  J.  C.  Kelso, 
to  make  him  responsible  as  executor  de  son  tort  of 
Henry  Kelso,  by  reason  of  his  having  paid  over  the 
$4,100  to  the  widow  and  the  $300  to  Jefferson  Kelso. 
Upon  the  trial  of  the  cause,  under  the  charge  of  the 
Circuit  Judge,  the  jury  found  that  J.  C.  Kelso  was 
not  executor  de  son  tart.  Alexander  appealed  to  the 
Supreme  Court,  and  while  the  cause  was  pending  in 
that  Court,  Tilman,  as  administrator  of  Henry  Kelso, 
and  J.  C.  Kelso,  entered  into  a  compromise,  by  which 
J.  C.  Kelso  agreed  to  pay  to  Tilman  $1,500  in  the 
event  he  gained  the  case  in  the  Supreme  Court,  and 
Tilman  agreed,  for  that  consideration,  to  release  him 
from  further  liability  to   Henry   Kelso's  *  estate. 

The  Supreme  Court  affirmed  the  judgment  of  the 
Circuit  Court,  whereupon  Alexander,  and  other  creditors 
of  Henry  Kelso,  filed  this  bill  against  J.  C.  Kelso 
and  T.  D.  Tillman,  to  set  aside  the  compromise  made 
between  them,  alleging  that  it  was  fraudulent  in  law, 
if  not  in  fact,  and  seeking  a  decree  against  J.  C. 
for  the  amount  of  money  borrowed  of  Henry  Kelso, 
but     asking    no    decree    against     Tilman.      Chancellor 
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Marks  held  that  complainants  were  without  equity,  and 
dismissed   their  bill. 

Tilman  was  required  to  answer  on  oath  as  to  the 
compromise  made  with  J.  C.  Kelso;  he  did  so,  state- 
ing  that  lie  had  no  knowledge  or  information  of  the 
transaction  between  J.  C.  and  Henry  Kelso,  or  of  the 
payment  of  the  $4,100  to  the  widow  of  Henry  Kelso, 
until  the  facts  were  disclosed  in  the  suit  of  Alexander, 
in  1874.  After  the  case  had  been  decided  against 
Alexander,  and  was  pending  in  the  Supreme  Court,  he 
was  satisfied  it  was  prudent  in  him  to  make  the  com-  * 
promise,  as  he  had  no  means  of  the  estate  to  carry 
on  an  expensive  suit, .  and  he  believed  there  was  real 
doubt  as  to  his  ability  to  make  J.  C.  Kelso  liable. 
He  fully  acquits  himself  of  any  imputation  of  fraud 
or  improper  conduct  in  making  the  compromise.  No 
doubt  can  be  entertained  as  to  his  right  to  compro- 
mise a  doubtful  case,  and  in  that  way  to  promote  the 
interest  of  his  estate.  If  Tilman  had  the  power  to 
make  the  compromise,  it  would  operate  as  a  release  of 
J.  C.  Kelso  from  further  liability  to  the  estate,  unless 
it  should  appear  that  it  was  procured  by  fraudulent 
means. 

We  concur  with  the  Chancellor  in  the  conclusion 
that  the  complainants  have  &iled  to  make  out  such  a 
case  of  fraud  as  entitles  them  to  relief.  The  decree 
is,  therefore,   affirmed,   with  costs. 
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W.  M.  BosEBOROUQH  V.  Floha  Eoseborough. 

GuASDiAK.  Bight  to  re^mbunemenL  While  a  guardian  haa  no  power  to 
break  in  on  the  corpus  of  his  ward's  fund,  yet,  when  called  on  to  ac- 
count in  a  Court  of  Chancery,  he  will  be  allowed  such  necessary  and 
proper  expenditures  as  the  Court  would  have  ordered,  if  applied  to  in 
the  first  instance.  The  principle  of  the  rule  will  equally  apply  where 
a  party  comes  and  asks  an  approval  and  confirmation  of  his  acts. 


FROM   LINCOLN. 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

DiSMUKESy  Woods  &  Martin  for  complainant. 

C.  C.  McKiNNEY  for  defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application  on  the  part  of  complainant, 
as  guardian  of  his  sister,  the  defendant,  who  is  a  lunatic, 
for  the  sale  of  a  remainder  interest  in  land,  to  pay 
expenses  incurred  by  him  in  keeping  her  at  the  Hos- 
pital for  the  Insane,  at   Nashville. 

It  is  already  shown  that  the  money  was  paid  by 
complainant;  that  it  was  necessary  and  proper  for  her 
comfort  that  she  should  be  in  the  hospital;  and  that  the 
amount  reported  by  the  Clerk  had  been  expended,  over 
and  above  the  assets,  by  the  guardian.  The  Chan- 
cellor held,  that  the  guardian  had  no  power  to   break 
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in  on  the  corpus  of  the  fund.  The  same  rules  apply 
in  this  case,  as  in  other  guardians  and  trustees  hold- 
ing duch  funds.  We  have  held^  in  at  least  two  cases, 
that,  while  the  guardian  had  no  power  to  break  in  on 
the  corpus  of  the  fund,  yet  when  he  was  called  on 
to  account  in  a  Court  of  Chancery,  he  would  be 
allowed  such  necessary  and  proper  expenditure,  if  clearly 
made  out,  as  a  Court  of  Chancery  would  have  ordered, 
if  applied  to  in  the  first  instance. 

The  principle  of  the  rule  will  equally  apply  in  a 
case  where  a  party  comes  and  asks  an  approval  and 
confirmation  of  his  action  by  the  Court,  as  in  this 
case.  We  think  the  case  clearly  made  out,  the  ex- 
penditures proper,  and  the  fund  should  be  appropri- 
ated, as  far  as  it  will  go,  to  reimbursement  of  com- 
plainant. A  decree  will  be  drawn  to  this  effect,  he 
paying  costs  of  this  and  Court  below. 
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Thomas   Robektson,  et  al.  v.  Nei^on  Waijcer,  d  al. 

1.  Voluntary   UKn^coRFOiUTED  Asbociationb.      Itights  of  memben. 

Where  certain  members  of  a  Yoluntaiy  UDincorporated  charitable 
association,  having  been  expelled  therefrom,  filed  a  bill  for  dissolu- 
tion and  winding  up  of  its  affairs,  and  for  division  of  effects  among 
the  members.  Hdiy  that  the  funds  contributed  became  the  money  of 
the  association,  for  the  purposes  of  the  society,  and  no  member  had 
any  individual  claim  to  it,  but  was  only  entitled  to  the  benefits  pro- 
vided by  the  rules  of  the  society. 

Cases  cited :  Gaas  v,  Wilhite,  2  Dana,  170 ;  Duke  v.  Fulden,  9th  New 
Hampshire,  538. 

2.  Same.    A  Court  of  Chancery  has  no  power  to  restore  members.     When,    The 

parties  having  no  individual  property  rights  to  be  asserted,  and  the 
action  of  the  majority  in  their  expulsion,  being  prima  facie  correct 
Heldj  a  Court  of  Chanceiy  has  no  power,  under  the  facts  of  the  case, 
to  restore  such  persons  as  were  expelled,  to  the  position  as  members 
of  the  society. 

Cases  cited :  Cases  in  Chancery  H.  L.  B.,  VoL  10,  305 ;  State  v,  Eliston, 
MSS.,  NashviUe,  74. 


FBOM   DAVIDSON. 


A^ppeal    from   the    Chancery    G)urt.      E.    H.    East, 
Chancellor. 

Henry  Adams  for  Robertson. 

Guild  &  Smith  for  Walker. 

Freeman,    J.,    delivered    the    opinion    of    the    Court, 

This  bill  is  filed  by  a  number  of   parties^  who  claim 
to  have   been   members  of   a  voluntary,  unincorporated, 
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charitable  association^  known  as  the  "  Good  Samaritans," 
in  the  city  of  Nashville. 

The  objects  of  the  society  were  to  aid  the  sick 
and  infirm,  bury  the  dead,  and  generally  to  minister 
to  the  distress  of  members. 

It  was  composed  entirely  of  females.  The  funds 
for  the  purpose  of  organization,  were  obtained  by  ini- 
tiation fees  and  dues  assessed  upon  the  members.  These 
ftmds,  when  thus  realized,  were  placed  in  the  hands 
of  a  Treasurer,  who  paid  them  out  under  the  direc- 
tion of  the  society.  Before  the  filing  of  the  bill,  a 
division  of  sentiment  seems  to  have  arisen  among  the 
members,  and  ultimately,  complainants  were,  by  a  ma- 
jority of  the  membership,  expelled  from  the  privileges 
of  the  society.  The  prayer  of  the  bill  is,  that  com- 
plainants be  restored  to  their  rights  in  said  society, 
or  that  the  society  be  dissolved,  and  its  affairs  wound 
up,  and  effects  divided  according  to  the  rights  of  the 
parties. 

The  bill  seems  to  go  on  the  idea  that  the  associ- 
atipn  was  a  partnership,  in  which  the  members  had 
an  individual  interest  in  the  common  fund,  to  which 
they  can  assert  a  claim.  We  need  but  say,  that  it 
has  no  elements  of  a  partnership;  that  the  funds  con- 
tributed became  the  money  of  the  association  for  the 
purposes  of  the  society;  no  member  had  any  individual 
claim  to  a  dollar  of  it,  but  was  only  entitled  to  the 
benefits  prqyided  by  the  rules  of  the  society.  We 
refer  to  the  case  of  Gass  v.  Wtlhite,  2  Dana,  170; 
Duke   V.    FvMen,    9th    New    Hampshire',    538,    for  the 
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principles  governing  the  rights  of  the  parties  in  this 
aspect  of  the  case.  We  have  commented  on  and  ap- 
proved these  cases  in  the  case  of  The  StalCy  etc.  v. 
EUistorif  at  the  present  Term^  and  need  not  again 
cite  their  facts  in  detail.  It  is  sufficient  to  say  they 
are  conclusive  against  the  right  of  the  parties  to  have 
a  dissolution   of  the  society^  and  division  of  its  funds. 

The  other  prayer  for  relief  is^  that  the  complain- 
ants be  restored  to  their  position  as  members  of  the 
society. 

The  parties  having  no  individual  property  rights 
to  be  asserted,  the  question  is,  can  a  Court  of  Chan- 
cery, under  the  &cts  of  the  case,  restore  them  to  their 
position  as  members  of  the  society?  We  can  see  no 
ground  on  which  such  relief  can  be  granted.  There 
is  a  resolution  in  the  record,  showing  the  parties  to 
have  been  expelled  for  what  was  deemed  disorderly 
conduct,  by  an  almost  unanimous  vo'te  of  the  body. 
Whether  this  was  right  or  wrong,  we  have  no  means 
of  judging,    or    whether    any    by-law    or  regulation  of 

the  society  was  violated    by    this    act,  we    cannot  see. 

• 

Prima  foune,  the  action  of  the  body  was  correct,  and 
the  minority  must  abide  by  it.  In  feet,  it  may  be 
well  questioned,  whether  the  true  rule  in  such  cases 
is  not  as  given  by  Lord  Cranworth,  cited  in  case  of 
Cases  in  Chancery,  H.  L.  R.,  Vol.  10,  305,  that  "  There 
is  no  authority  in  the  Court  to  take  cognizance  of 
the  rules  of  a  voluntary  society,  save  only  so  far  as 
it  may  be  necessary,  for  the  due  disposal  and  admin- 
istration of  property."      Such   is  the  rule  in  reference 
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to  church  controversies,  and  we  see  no  reason  for 
applying  a  different  rule  to  any  other  voluntary  asso- 
ciation, such  as  is  now  before  us.  If  the  Courts 
take  cognizance  of  such  a  case,  why  not  do  so  to 
restore  members  of  churches  when  expelled,  or  Ma- 
sonic societies,  or  any  other  like  organizations.  How- 
ever, without  deciding  definitely  this  question,  we  hold 
that  it  is  certain,  from  the  record  before  us,  we  can 
grant  no  such  relief  to  the  present  applicants. 

Keverse    the  decree  of  the   Chancellor,   and  dismiss 
the  bill  with   the  costs  of  this    and    the   Court  below. 


N.  H.  Stone  v.  H.  H.  Abbott. 

AiTACHME^rrs.  Levy  of.  Priority  of.  FraeUon  <^  time.  When  several 
attachments  are  levied  npon  the  same  propertj  by  the  same  officer  on 
the  same  day,  bat  at  different  hours  of  the  day,  the  attachment  first 
levied,  being  regular  in  other  respects,  is  best  in  right,  and  creates  a 
lien  which  will  not  be  divested  nor  lessened  by  a  subsequent  levy  of 
a  different  attachment.  The  rule  is  different  where  the  levies  are 
made  at  the  same  time,  or  the  writs  are  in  the  hands  of  the  officer  for 
that  purpose. 


FROM    DAVIDSON. 


Appeal    from    the    Circuit    Court.      Jo.    C.    Guild, 
Judge. 
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J.  J.  Turner  and  W.  C.  Dismukes  for  Stone. 
No  brief  for  Abbott. 
TuRNEY,    J.,  delivered   the   opinion  of  the  Court. 

When  several  attachments  are  levied  upon  the 
same  property  by  the  same  officer  on  the  same  day, 
but  at  different  hours  of  the  day,  the  attachment  first 
levied,  being  regular  in  other  respects,  is  best  in  right, 
and  creates  a  lien  which  will  not  be  divested  nor 
lessened  by  a  subsequent  levy  of  a  different  attach- 
ment; such  subsequent  levy  affects  only  what  remains 
after   satis&ction  of  the   first   or  prior   attachment. 

The  rule  is  different  where  it  appears  the  levies 
were  made  at  the  same  time,  or  made  under  circum- 
stances showing  the  several  writs  were,  at  the  time 
of  the  levy  of  the  first,  in  the  hands  of  the  officer, 
and  he  was  present  for  the  purpose  of  levying  all — 
the  law  giving  no  election  to  an  officer  to  give  pref- 
erence to  one  creditor  over  another  in  the  discharge 
of  his   official   duty. 

In  the  case  last  put,  as  all  the  levies  cannot  be 
made  in  the  same  instant  of  time,  the  law  disregards 
the  fractions,  and  treats  the  levies  as  having  been 
made  at  the  same    moment. 

Reverse  the  judgment,  and  remand  for  proper  dis- 
tribution. 
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I        'I 


Turner  Greeb  v.  The  State. 

1.  Murder  in  the  First  Deqree.    Section  6257  of  the  Code  cannot  be 

held  to  sub-divide  murder  in  the  first  degree  into  two  separate  grades 
of  crime,  that  is,  murder  in  the  first  degree  with  and  without  mitigat- 
ing circumstance,  so  that  the  finding  of  mitigating  circumstances  by 
one  jury  would  be  an  acquittal  of  the'  higher  grade  and  a  bar  to 
another  trial.  Said  section  only  gives  the  jury  the  right  to  express 
the  opinion  in  their  verdict  that  there  are  mitigating  circumstances, 
which  but  amounts  to  a  recommendation  to  mercy,  that  the  Court  may 
or  may  not  regard.  It  would  be  error  for  the  Judge  to  attempt  to 
tell  the  jury  what  would  be  mitigating  circumstances,  as,  in  this 
matter,  the  jury  are  left  entirely  to  their  own  discretion. 

2.  Case  in  Jxtdoment.    Where,  on  the  first  trial,  there  was  a  verdict  of 

guilty  of  murder  in  the  first  degree,  with  mitigating  circumstances, 
and  judgment  of  the  Court  thereon,  and  this  verdict  and  judgment 
were  set  aside  on  appeal,  and  a  new  trial  had ; 

Meld,  That  such  verdict  and  judgment  were  not  conclusive  upon  the 
Court  in  rendering  judgment  upon  the  last  verdict.  The  Court  must 
pronounce  its  judgment  upon  the  last  verdict  alone. 

Cases  cited :  Lewis  v.  The  State,  3  Head,  127;  Eason  v.  The  State,  MSS., 

Jackson,  1873 ;  Beatty  v.  The  State. 
Code  cited :  {5257. 
Statute  cited :  Act  of  1829-39. 


FROM   DAVIDSON. 


Appeal    from    the    Criminal    Court.       Thomas    N. 
Frazier^    Judge. 

Attorney-General  Heiskell  for  the  State. 

No  counsel  for  Greer. 

McFarland^    J.,  delivered    the  opinion    of  the  Court. 
21_vol.  3. 
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The  prisoner^  upon  his  first  trial,  was  convicted  of 
murder  in  the  first  degree,  the  jury,  in  their  verdict, 
expressing  the  opinion  that  there  were  mitigating  cir- 
cumstances, in  accordance  with  §5257  of  the  Code. 
The  Circuit  Judge,  in  pronouncing  judgment  upon  that 
verdict,  commuted  the  punishment  from  death  to  im- 
prisonment for  life.  From  this  judgment  the  prisoner 
appealed,  and  at  the  last  Term  of  this  Court,  the 
judgment  was  reversed  for  errors  committed,  and  a 
new  trial  awarded.  The  prisoner  was  again  tried  and 
convicted  of  murder  in  the  first  degree,  the  jury  not 
expressing  any  opinion  as  to  mitigating  circumstances. 
Upon  this  verdict  the  judgment  of  death  was  pro- 
nounced,  and   the   prisoner   has   again   appealed. 

Among  other  questions  it  is  maintained,  that  by 
the  first  verdict  and  the  judgment  of  the  Court  com- 
muting the  death  penalty,  the  prisoner  could  not  be 
again  tried  for  his  life.  This  position  is  untenable. 
§5257  of  the  Code  was  taken  from  the  Act  of  1838. 
That  Act  made  it  imperative  upon  the  Court  to  commute 
the  death  penalty  when  the  jury  expressed  the  opinion 
that  there  were  mitigating  circumstances,  but  this  was 
changed  by  the  Code,  and  the  Court  vested  with  the 
discretion  to  commute  upon  such  finding  of  the  jury, 
or  to  disregard  it  and  pronounce  the  death  penalty, 
if,  in  his  opinion,  it  was  proper  to  do  so.  See  Lewis 
V.  The  State,  3  Head,  127.  In  that  case  the  Circuit 
Judge  disregarded  the  opinion  expressed  ,by  the  jury- 
as  to  mitigating  circumstances,  and  sentenced  the 
prisoner  to    death.      Upon    appeal,  the    judgment    was 
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afSrmed  by  this  Court,  and  the  prisoner  executed. 
And  the  present  Court  followed  this  authority  in  the 
case  of  ^Eaaon  v.  The  State,  at  Jackson,  and  also  BeoUy 
V.  The  State. 

Our  Criminal  Code  was  enacted  in  1829.  This 
Act  divided  murder  into  two  grades — murder  in  the 
first  and  murder  in  the  second  degree,  and  annexed  to 
each  different  degrees  of  punishment.  If,  upon  trial, 
a  prisoner  is  acquitted  of  murder  in  the  first  degree, 
and  convicted  for  a  lower  grade  of  crime,  it  amounts 
to  this:  he  cannot  again  be  put  upon  trial  for  this 
offence;  and  so  as  to  any  grade  of  homicide  of  which 
he  may  be  acquitted.  This  would  be  putting  him 
twice  in  jeopardy,  in  violation  of  the  Constitution. 
The  acquittal  constitutes  a  bar  to  a  second  trial  for  the 
same  offence,  and  it  is  not  necessary  that  there  should 
be  a  formal  plea,  if  the  prisoner  is  arraigned  upon 
the  same  indictment,  as  his  acquital  is  a  matter  of 
record  in  the  same  case. 

The  Act  of  1838,  particularly  as  it  is  modified  in 
the  Code,  §5257,  cannot,  as  we  think,  be  held  to  sub- 
divide murder  in  the  first  degree  into  two  separate 
grades  of  crimes;  that  is,  murder  in  the  first  degree 
without  mitigating  circumstances,  and  murder  in  the 
first  degree  with  mitigating  circumstances,  so  that  the 
finding  of  mitigating  circumstances  by  one  jury  would 
be  an  acquital  of  the  higher  grade  and  a  bar  to  another 
trial.  This  seems  to  us  manifest.  The  language  em- 
ployed does  not  assume  to  create  two  grades  of  crime. 
There  is  no  definition   of  the  supposed   new   grade  of 
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offence — nothing  showing  in  what  the  distinction  consists. 
The  jury  are  simply  authorized  to  express  the  opinion 
that  there  are  mitigating  circumstances.  There  is  no 
definition  of  mitigating  circumstances^  either  in  the 
statutes  or  in  our  judicial  construction  of  the  law.  It 
seems  rather  to  have  been  intended  in  favor  of  life,  to 
give  the  jury  the  right  to  express  this  opinion  in  their 
verdict^  which  but  amounts  to  a  recommendation  to 
mercy,  that  the  Court  may  or  may  not  regard. 

In  determining  whether^  in  their  opinion,  there  are 
mitigating  circumstances,  the  jury  are  left  entirely  to 
their  own  discretion.  They  are  not  told  by  the  Judge 
what  would  be  mitigating  circumstances.  It  would  pos- 
sibly be  error  for  the  Judge  to  attempt  to  do  so,  as 
this  would  be  to  limit  the  jury  on  this  point  to  such 
circumstances  as  the  Judge  might  indicate;  whereas,  the 
Statute  leaves  the  matter  to  the  jury  without  restriction. 
We  think  the  idea  that  the  Statute  creates  a  new  grade 
of  offence  is  inconsistent  with  the  holding  that  the 
Court  may  disregard  the  finding  of  the  jury.  If  it  be 
a  separate  grade  of  crime,  the  acquittal  by  the  jury  of 
the  higher  grade  should  be  conclusive  upon  the  Court 
by  the  terms  of  the  Constitution  itself. 

Nor  do  we  think  it  can  be  maintained  that  the  find- 
ing of  mitigating  circumstances  in  the  first  verdict,  with 
the  judgment  of  the  Court  thereon,  was  conclusive  upon 
the  Court  in  rendering  judgment  upon  the  last  verdict. 
If  the  Court,  in  the  first  instance,  might  have  disre- 
garded the  recommendation,  we  think,  where  that  judg- 
ment   and    verdict    is    set   aside,  and    a   new   trial    had 
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before  a  different  tribunal^  and^  possibly^  upon  different 
testimony,  the  Court  must  pronounce  its  judgment  upon 
the  last  verdict  alone. 

So    we   hold   that   there   is   no   error   in   the   record 
upon  this  question. 


The  following  dissenting  opinion  was  delivered  by 
Mr.   Justice  Turney. 

At  the  January  Term,  1873,  of  the  Criminal  Court 
for  Davidson  County,  the  plaintiff  in  error  was  con- 
victed of  murder  in  the  first  degree  with  mitigating 
circumstances;  the  Court  concurring  with  the  jury  in 
such  finding,  the  prisoner  was  sentenced  to  imprison- 
ment for  life  in  the  penitentiary.  There  was  an  ap- 
peal to  this  Court,  and  the  judgment  reversed.  At 
the  October  Term,  1874,  the  prisoner  was  again  put 
upon  his  trial,  and  convicted  of  mutder  in  the  first 
degree,  and  sentenced  te  be  hanged. 

By  §5257  of  the  Code  it  is  enacted:  "The  Court 
may  also,  when  any  person  is  convicted  of  a  capital 
offence,  and  the  jury  who  convicted  him  state  in  their 
verdict  that  they  are  of  opinion  that  there  are  miti- 
gating circumstances  in  the  case,  commute  the  punish- 
ment from  death  te  imprisonment  for  life  in  the  peni- 
tentiary.^' 

The  .question  now  to  be  determined,  and  which  is 
presented    for  the  first  time  under  the  Statute  quoted, 
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is:  Does  the  finding  of  one  jury  of  murder  in  the 
first  degree  with  mitigating  eircumstances^  and  the  eom- 
mutation  by  the  Court  of  the  punishment  from  death 
to  imprisonment  for  life^  operate  as  a  bar  to  a  con- 
viction of  murder  in  the  first  degree  by  another  jury 
on  a  new  trial^  and   sentence  of  death    by  the   Court. 

The  Attorney-General  cites  the  case  of  Eason,  de- 
cided at  Jackson^  in  1873^  as  authority  for  the  nega- 
tive of  the  proposition.  In  that  case,  Judge  Freeman, 
delivering  the  opinion,  says:  '^It  is  last  insisted,  that 
inasmuch  as  a  former  jury,  who  had  tried  the  prisoner, 
returned  a  verdict  of  guilty  with  mitigating  circum- 
stances, the  present  jury  were  bound  so  to  return  in 
the  event  they  found  a  verdict  of  guilty,  and  it  is 
claimed  the  Court  erred  in  not  giving  this  instruction 
as  requested.  We  cannot  assent  to  this.  The  recom- 
mendation of  the  jury,  or  finding  of  mitigating  circum- 
stances in  the  case,  is  not  a  part  of  the  judgment  or 
the  law  in  the  case,  but  is  only  a  matter  of  discre- 
tion, which  they  may  exercise  or  not.  Even  when 
such  finding  is  presented  to  the  Court,  it  is  not  bind- 
ing, but  may  be  disregarded,  as  it  was  done  by  the 
CoUrt  below  in  this  case  on  the  former  trial." 

While  I  assent  to  the  construction  announced  in  that 
opinion,  I  do  not  think  it  sustains  the  position  of  the 
State.  The  language  of  the  Statute,  in  plain  terms,  re- 
quires the  concurrence  in  opinion  of  Court  and  jury, 
that  mitigating  circumstances  exist  and  appear  from  the 
proof.  In  requiring  this  concurrence,  the  obvious  in- 
tention   of    the    Legislature    was    to    protect    the    State 
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against  the  misconception  of  the  jury  or  its  indisposition 
to  inflict  extreme  punishment^  and  to  secure  an  accurate 
administration  of  the  law.  This  Statute  divides  murder 
in  the  first  degree  into  two  classes,  but  requires  in  the 
lesser  the  joint  action  and  conclusion  of  the  minds  of 
the  Court  and  jury  to  reduce  it  from  the  higher.  This 
concurrence  can  only  be,  when,  from  the  facta  of  the 
cajse,  and  not  from  an  unrestricted  discretion  or  humane 
indisposition  to  punish  with  death,  the  jury  shall  state 
in  its  verdict  that  it  is  of  opinion  that  there  are  miti- 
gating circumstances  in  the  case,  and  the  Court  who 
heard  the  evidence  shall,  in  the  exercise  of  a  sound  dis- 
cretion,  controlled  by  the  same  facts,  be  of  the  same 
opinion,  and  make  it  the  judgment  of  the  Court. 

These  things  being  done,  the  acquittal  of  the  higher 
grade  of  murder  in  the  first  degree,  the  penalty  of 
which  is  death,  is  as  complete,  and  its  bar  to  a  sub- 
sequent conviction  for  su«h  higher  crime  as  perfect,  as 
would  be  the  conviction  of  murder  in  the  second  de- 
gree, to  murder  in  the  first  under  the  same  indict- 
ment or  presentment.  Unless  such  is  to  be  the  rule, 
the  party  who  has  on  one  trial  reduced  the  oflence 
charged,  may  be  unable,  at  a  subsequent  period,  to  do 
so  because  of  the  death,  absence,  or  forgetfulness  of 
witnesses,  and  thereby  the  ends  of  justice  be  defeated. 
The  policy  of  the  law  is,  that  it  shall  be  administered 
as  the  ends  of  public  justice  may  require,  and  if  the 
facts  credited  and  acted  upon  by  both  Court  and  jury 
at  one  time  existed,  and  that  existence  is  evidenced  by 
the  solemn    judgment  of   the    Court,  preserved    in    its 


328  NASHVILLE : 


Turner  Greer  v.  The  State. 


records,  the    party  is    entitled    to    the    benefits  of    its 
protection. 

Suppose,  however,  this  first  judgment  is  to  be  treated 
as  a  pardon  or  commutation  of  the  extremest  punish- 
ment, there  are  no  terms  or  conditions  in  it,  and  none 
authorized  by  law.  It  was  given  from  the  lawfully 
authorized  power,  was  complete  when  the  record  of  it 
was  signed,  and  the  Court  adjourned,  and  cannot  be 
recalled  afterwards.  The  Act  of  1838,  Ch.  29,  made 
it  the  imperative  duty  of  the  Court  to  commute  the 
punishment  on  the  finding  of  mitigating  circumstances 
by  the  jury.  In  Lewis*  case,  3  Head,  150,  Judge 
McEjnney,  construing  the  present  Statute  with  refer- 
ence to  that  of  1838,  says:  "We  are  of  opinion,  there- 
fore, that  the  object  and  intention  of  this  section  was 
to  change  the  rule  by  which  the  opinion  of  the  jury 
was  made  obligatory  on  the  Court,  and  to  leave  it  in 
the  sound  discretion  of  the  Court,  upon  an  unbiassed 
and  discriminating  survey  of  the  whole  case,  to  give 
effect  to  the  opinion  of  the  jury,  or  to  refuse  to  do 
so,  as  the  ends  of  public  justice  may  seem  to  dictate." 
In  the  prisoner's  case,  the  Court  has  once,  in  its  sound 
discretion,  upon  an  unbiassed  and  discriminating  survey 
of  the  whole  case,  given  effect  to  the  opinion  of  the 
jury;  but  for  error  in  the  rulings  of  that  Court  upon 
other  questions,  there  was  a  reversal.  It  was  not  the 
action  of  the  Court  and  jury  in  relieving  the  prisoner 
from  the  death  penalty  that  was  appealed  from,  nor 
was  this  finding  and  judgment  reversed,  but  only  that 
part  of  the  verdict  and  judgment  against  the  prisoner. 


^ 
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Neither  he  nor  the  State  complained  of  the  judgment 
commuting  the  punishment.  The  State  insisted  that 
it  was  right,  and  the  prisoner  that  the  punishment 
adjudged  to  be  inflicted  was  illegally  imposed.  To 
hold  that  so  much  of  the  judgment  as  commuted  the 
punishment  is  vacated  by  the  appeal,  is  to  hold  that 
the  prisoner  must  elect  between  the  chances  of  such 
consequences  resulting  from  such  appeal,  and  again 
jeopardize  his  life,  and  the  certainty  of  imprisonment  for 
life,  however  enormous  the  imposition  of  such  imprison- 
ment may  have  been.  Would  such  ruling  answer  the 
ends  dictated  by  public  justice?  I  think  not.  A 
pertinent  inquiry,  as  it  seems  to  me,  suggests  itself  at 
this  point,  viz:  If  the  first  judgment  had  been  affirmed, 
had  this  Court  the  authority  to  disregard  the  finding 
of  mitigating  circumstances,  and  to  have  pronounced 
the  sentence  of  death?  I  think  not,  as  the  Statute 
has  conferred  that  power  upon  the  single  tribunal. 
Then,  if  the  Court  of  last  resort  cannot  correct  the 
error,  but  is  bound,  how  can  an  inferior  Court,  at  a 
subsequent  Term,  reverse  itself  for  the  same  (supposed) 
error,  and  that  Court,  it  may  be,  controlled  by  a 
difierent  Judge  wholly  unacquainted  with  the  facts  con- 
trolling the   action   of  his   predecessor. 

The  same  motive  that  prompted  the  Legislature  to 
classify  the  crime  of  homicide,  operated  to  bring  about 
a  subdivision  of  murder  in  the  first  degree,  and  dis- 
criminate in  the  punishment.  Under  the  Statute  before 
the  modifications,  we  were  taught  by  experience  in  its 
application,  that  the   punishment  of  murder  in  the   first 
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degree  was  not  always  strictly  commensurate  to  the 
ofience,  and  that  sometimes  facts  in  mitigation  did  exist^ 
but  not  sufficient  to  reduce  the  offence  to  the  next 
lower  grade,  hence  the  passage  of  the  present  Statute. 
For  these  reasons  I  cannot  concur  in  the  opinion 
of  the   majority   of  the   Court. 


Jos.   B.  McMean,  et  als.,  v.  Wm.  Little,  Adm'r,  etc. 

BiiiLS  AND  Notes.  Negotiable  paper.  Demand  and  Notice,  When  expued. 
One  of  two  drawers  of  a  bill  wan  also  the  acceptor,  but  the  proof 
showed  that  the  two  were  not  partnerR,  and  no  presentment  for  pay- 
ment was  made  at  maturity  or  notice  given,  but  that  the  money 
loaned  as  consideration  for  the  bill  was  probably  received  by  the 
drawer; 

Heldj  The  facts  do  not  make  a  case  excusing  demand  and  notice,  and  the 
latter's  estate  is  not  liable  for  the  claim. 

Cases  cited :  Harwood  r.  Jarvis,  Trabue  &  Co.,  5  Sneed,  375. 

Authorities  cited :  Parsons  on  Bills  and  Notes,  353-6,  532 ;  Story  on 
Bills,  369. 


FROM  BEDFORD. 


Appeal    from   the   Chancery   Court. 

Record   cannot  be  found. 

""       AND,    J.,    delivered   the   opinion  of  the   Court, 
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This  litigation  began  by  a  bill  by  a  creditor  upon 
behalf  of  himself  and  others,  to  administer  the  estate 
of  Benjamin  Little,  deceased,  in  the  Chancery  Court 
at  ShelbyviUe,  under  the  insolvent  laws.  R.  B.  David- 
son, as  the-  administrator  of  the  estate  of  Jefferson 
Wilkinson,  deceased,  filed  his  petition  to  be  made  a 
party,  and  setting  up  a  claim  against  the  estate.  The. 
administrator  of  Little's  estate  resisted  the  claim  upon 
two  grounds:  1st.  That  the  claim  was  barred  by  the 
Statute  of  two  years,  or  three  years  if  the  creditor  be 
a  non-resident,  in  favor  of  personal  representatives.  2d. 
That  Little's  estate  is  not  shown  to  be  liable  for  the 
demand. 

The  Chancellor  rejected  the  claim  upon  the  first 
ground,  and  Davidson  has  appealed. 

We  will  consider  the  question  whether  a  legal  lia- 
bility is  established  against  the  estate  of  Benjamin 
Little. 

The  foundation  of   the  claim   is  the  following  bill : 

"  $11,000  00. 

Greenville,  Miss.,  Nov.  19,  1859. 
Twelve  months  after  date  pay  to  the  order  of  Jeffer- 
son Wilkinson  eleven  thousand    dollars,   value  received, 
and  charge  to  the  account  of 

Montgomery  Little. 
Benjamin  Little. 
To  Montgomery   Little,   New  Orleans,   La. 

No.  48. 

Accepted.  M.   Little." 

It  is  admitted  that   no  presentment  or  demand  was 
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made  at  maturity^  or  notice  given.  It  is  not  denied 
that  ordinarily  this  would  be  necessary  in  order  to 
charge  Benjamin  Little.  The  question  is^  has  sufficient 
excuse  been  made  for  this  want  of  demand  and  notice? 
The  first  ground  is,  that  Montgomery  and  Benjamin 
Little  were  partners  in  the  entire  transaction,  and  that 
as  Montgomery  Little  is  acceptor,  as  well  as  drawer, 
and  therefore  liable  without  demand  or  notice,  Benja- 
min Little,  being  his  partner,  is  likewise  liable.  This 
presents  a  question  of  fact,  upon  which  two  witnesses 
were  examined.  Mrs.  Shelby,  the  widow  of  Wilkin- 
son, says  that  Montgomery  and  Benjamin  Little  were 
at  the  time  acting  in  partnership,  bat  the  defendant, 
Wm.  Little,  a  brother  of  the  parties  proves  very  clearly 
that  they  were  not  partners ;  his  knowledge  upon  the 
subject  is  shown  to  be  superior  to  that  of  Mrs.  Shelby, 
and  the  onvs  on  this  question  being  upon  the  creditor, 
it  is  very  clear  that  he  has  failed  to  make  out  the 
allegations. 

The  next  ground  is,  that  this  bill  was  accepted  by 
Montgomery  Little  for  the  accommodation  of  Benjamin 
Little.  This  fiict,  if  established,  would  not  be  sufficient 
alone  to  excuse  presentment  for  payment  and  notice. 

We  do  not  deem  it  necessary  to  discuss  at  length 
the  various  questions  that  arise  upon  this  branch  of 
the  law,  upon  some  of  which  the  decided  cases  are  in 
conflict.  A  few  general  principles,  which  may  be  re- 
garded as  settled,   will  be  sufficient   for  this  case. 

Ordinarily,  to  charge  parties  secondarily  liable  upon 
a  bill,  demand  for  payment  must  be  made  of  the  party 
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primarily  liable,  and  notice  given.  When  a  bill  is 
regularly  drawn  and  accepted,  the  acceptor  is  bound  as 
an  original  promisor,  is  the  party  primarily  liable,  and 
the  other  parties  only  bound  to  pay  if  acceptor  fails 
to  do  so  upon  proper  demand  and  notice.  1  Parsons 
on  Bills  and  Notes,  353-356.  This  is  the  rule  where 
nothing  else  appears.  But  the  holder  may  prove 
iacts  which  will  excuse  demand  and  notice.  If  facts 
be  proven  which  show  that  the  parties  secondarily 
liable  could  not  have  been  injured  by  want  of  notice, 
this  will  be  sufficient  excuse. 

If,  in  a  case  like  the  present,  it  should  appear  that 
the  acceptor  accepted  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  had  no  funds  in  the  hands 
of  the  acceptor  to  meet  the  bill,  or  reasonable  expecta- 
tion of  funds,  or  that  the  bill  would  be  met,  then  the 
drawer  would  not  be  injured  by  a  want  of  demand  and 
notice  of  these  facts.  See  the  general  subject  discussed, 
1  Parsons  on  Notes  and  Bills,  532,  el  seq.;  Story  on 
Bills,  369. 

The  English  judges  regret  that  any  exception  was 
ever  made  to  the  rule  requiring  strict  demand  and 
notice,  and  declare  that  these  exceptions  should  not  be 
extended.  See  also  the  reasoning  in  the  case  of  Harwood 
V.  Jarme,  Trahue  &  Cb.,  5  Sneed,  376.  The  only  fitct  we 
have  in  proof  in  the  present  case  tending  to  excuse  demand 
is,  that  the  money  loaned  by  Wilkinson  as  considera- 
tion for  the  bill  was  probably  received  by  Benjamin 
Little,  that  is,  Wilkinson,  at  the  time,  gave  his  check 
upon    his    bankers    for    (10,000,   payable    to    Benjamin 
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Little^  and  the  same  was  paid  to  his  endorsee;  but 
whether  Montgomery  Little  accepted  merely  for  accom- 
modation^ or  on  account  of  funds  then  in  his  hands, 
or  afterwards  and  in  due  time  supplied  by  the  drawers, 
does  not  appear.  In  the  absence  of  proof,  the  law 
presumes  the  latter,  and  also  that  the  drawee  may 
have  suffered  the  loss  of  these  funds  for  want  of 
notice;  at  all  events,  the  proof  falls  far  short  of 
making  a  case,  excusing  demand  and  notice.  Upon 
this  ground  the  decree  of  the  Chancellor  must  be 
affirmed  with  costs,  without  noticing  the  Statute  of 
limitations,   as  to   which  we   express  no   opinion. 

The  Chancellor  rendered  a  decree  against  the  de- 
fendant, Wm.  Little,  as  administrator  of  Montgomery 
Little,  he  being  also  administrator  of  his  estate;  but 
we  do  not  see  that  the  present  suit  involves  anything 
more  than  the  estate   of  Benjamin  Little. 
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McFerrin  V.  Carter  and  Wife. 

Husband  and  Wife.  Improvements  made  by  htuband  upon  wif^s  real  ettaie. 
Cannot  he  mbjeeted  to  kuaband's  debts.  When.  Where  a  husband  is 
shown  to  have  invested  money  in  putting  a  house  and  improvements 
upon  a  wife's  land, 

Hddj  That  without  fraudulent  participation  upon  his  part  a  decree  for 
a  sale  of  the  wife's  home  cannot  be  had  to  subject  the  husband's 
money  so  invested  to  the  claims  of  his  creditors. 

Cases  cited :  Ewing  v.  Cantrell,  Meigs'  Reports,  377-8. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  W.  F.  Cooper, 
Chancellor. 

Jones  &  Steger  for   McFerrin. 

M.  M.  Brien,  Sr.,  for   Carter. 

Freeman,  J.,   delivered  the  opinion  of  the   Court. 

This  bill  is  filed  by  McFerrin  to  enforce  collection 
of  a  judgment  obtained  at  law,  on  which  there  has 
been  a  return  of  nuHa  bona,  by  subjecting  a  house  and 
lot  in  the  city  of  Nashville  to  the  payment  of  his 
debt.  The  relief  is  based  on  the  allegation  that  the 
lot  had  been  purchased  and  paid  for  by  Carter  with 
his  own  money,  but  the  title  taken  to  his  wife,  for 
the  purpose  of  hindering  and  delaying  his  creditors  in 
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collection  of  their  debts.  It  is  stated  as  a  £ict^  also, 
in  the  bill,  that  Felix  Carter^  the  husband,  had,  after 
his  purchase,  employed  mechanics  and  built  a  house 
with  other  improvements,  for  which  he  had  paid;  but 
this  is  not  the  gravamen  of  the  bill,  but  it  is,  that 
Carter  had  paid  for  the  lot,  that  it  was  his  property, 
and  the  conveyance  to  his  wife  was  made  only  to 
conceal   his   property,  and   defeat  the  rights  of  creditors. 

We  have  carefully  examined  the  proof  in  the  case, 
and  while  some  of  the  circumstances  shown  generate  a 
suspicion  that  there  might  possibly  have  been  fraud 
such  as  is  alleged,  a  suspicion  is  all  that  can  be  pred- 
icated of  the  proof  in  this  aspect  of  the  case  in  favor 
of  complainants'  bill.  On  the  part  of  defendant  it  is 
proven  positively  that  the  lot  was  purchased  for  his 
daughter,  Mrs.  Carter,  by  her  father,  and  that  he  fur- 
nished the  money  which  was  paid  for  it,  his  daughter 
having  given  her  notes  for  credit  payments  and  not 
her  husband.  Without  going  into  a  critical  examina- 
tion of  the  facts,  we  need  but  say  that  we  agree  with 
the  Chancellor  that  complainant  has  failed  to  make  out 
his  case  as  to  the  fraudulent  character  of  the  convey- 
ance to   the  wife  of  Carter. 

It  is  urged,  however,  that  Carter,  the  husband,  is 
shown  to  have  paid,  perhaps,  $1,000  towards  putting 
the  house  and  improvements  on  the  place.  This  is 
true,  but  can  the  home  of  the  wife  be  sold  in  order 
to  subject  this  money  to  the  debt  of  her  husband? 
AVe  do  not  think  so  in  a  case  like  the  present.  The 
question  may  well  be  said  to  present  some  difficulties. 
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In  a  case  of  participation  in  a  fraudulent  investment 
of  money  in  the  property  of  the  wife,  by  the  wife, 
the  property  itself  might  be  sold,  she  receiving  the 
value  of  her  property  before  the  improvements  were 
put  on  it,  the  increased  value  credited  by  the  improve- 
ments, out  of  the  proceeds  of  the  sale.  It  would 
have  to  be  a  clear  case  of  fraudulent  participation  on 
the  part  of  the  wife,  that  would  call  for  the  applica- 
tion of  this  principle,  however.  The  reasoning,  as 
well  as  the  decision  of  the  Court  in  the  case  of  Ewing 
V.  CaidreUy  Meigs'  Reports,  377-8,  seems  well  to  sup- 
port the  view  that  the  land  itself  could  not  be  sold. 
We  can  see  that  some  injustice  to  creditors  may  be 
done  by  this  view,  but  absolute  and  exact  justice  in 
all  cases  can  never  be  reached  by  human  tribunals. 
The  great  injustice  that  may  result  to  the  wife,  and 
the  father  or  giver  of  the  bounty,  in  the  form  of  a 
home  for  a  daughter,  on  the  other  hand,  is  to  be 
looked  to  and  duly  weighed.  The  wife  cannot  pre- 
vent the  husband  building  on  or  improving  the  land.' 
It  would  not  be  a  wise  policy  that  would  require  that 
she  should  do  so,  or  subject  her  home  to  a  sale  at 
the  instance  of  her  husband's  creditors.  The  money  in 
his  hands  could  scarcely,  by  any  legal  proceedings,  be 
reached  by  the  creditors,  so  that  it  is  no  more  out 
of  their  reach  in  a  house  on  the  wife's  land,  than  it 
was  before  in  the  husband's  pocket.  To  sell  this  house 
from  the  wife  would  defeat  the  father's  object,  that  of 
securing    a    home    for    his    daughter,   and    deprive    the 

family   of  the  home  provided  by  his  bounty,   and  that 
22— vol.  3. 
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for  no  de&ult  of  the  ^fe^  but  on  acoonnt  of  an  act 
which  she  could  not  have  prevented  if  she  had  desired. 
We  do  not  think  this  case  authorizes  such  a  decree. 
On  the  whole  we  affirm  the  decree  of  the  Chanoellori 
with  costs  of  this  Court. 


Mayob  akd  City  CouNciii  v.  Cathabike  Nichol,  d  o/L 

1.  MmnciPAif  GoBPORATiosr.    Change  of  grcde  cf  sbreeto,.    Damages,    The 

corporate  anthoritieB  having  fixed  the  grade  of  a  street,  and  it  haying 
been  acqnieeced  in  and  conformed  to  hy  the  owner  of  the  property 
ntnated  thereon,  and  hla  sabeeqnent  improTements  haying  been  con- 
stracted  in  confcMmity  with  sach  grade,  the  corporation  must  pay  full 
damages  resulting  to  sach  owner,  in  consequence  of  a  subsequent 
change  of  the  grade  of  the  street 

2.  Sams.    Same,    Contiruetum  (^  l^xtJbOee,    It  is  the  duty  of  Gourts  to  give 

a  liberal  construction  to  Statutes  in  favor  of  the  right  of  a  cituen  to 
be  reimbursed  for  damages  by  city  authorities,  occasioned'  by  worka 
for  the  advantage  of  the  general  public 

3.  Practice.    TriaL    WiMtamal  <^  emdmee,    Itis  error,  even  an  a  matter 

of  discretion,  to  allow  a  party,  on  the  trial,  to  withdraw  material 
evidence  from  the  jury,  during  the  argument  of  the  cause,  and  during 
the  delivery  of  the  diarge  of  the  Court. 


FROM    DAVIDSON. 


Appeal  from  the  Circuit  Court.    Nathaniel  Baxter, 
Judge. 
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Guild  &  Smiths  and  T.  W.  Haley  and  T.  L. 
DoDD  for  Nichol. 

Lelltet  for  tbe  city. 

Freeman^  J.^  delivered  the  opinion  of  the   Court. 

This  suit  was  brought  by  Mrs.  Nichol  and  others, 
to  recover  damages  to  a  house  and  lot,  produced  by 
a  change  of  grade  of  the  street  on  which  the  same 
was  situated;  under  the  direction  of  the  corporate  axL- 
thorities  of  the  city  of  Nashville;  verdict  was  for  the 
plaintiff  and  an  appeal  was  taken  to  this  Court. 

Two  questions  are  presented  for  reversal.  Firsts 
it  is  insisted  the  Court  below  erred  in  his  construc- 
tion of  §§1392,  1393  and  1394,  of  the  Code,  the  last 
Section  being  the  one  under  which  the  suit  was  prob- 
ably brought. 

The  first  Section  referred  to,  authorizes  any  owner 
of  property  within  the  corporate  limits,  who  desires  to 
build  on  or  improve  such  lot,  to  apply  to  the  corpo- 
rate authorities,  and  requires  such  authorities  to  fix  and 
establish  the  grade  of  the  street  or  streets,  on  which 
the  applicant  proposes  to  build,  that  he  may  construct 
his  4roveml  so  .s  to  confona  to  the  ^e  esfb- 
lished.  The  next  Section  provides,  that  ''the  author- 
ities^' shall  pay  such  applicant  full  damages  that  he 
may  sustain  in  consequence  of  any  subsequent  change 
of  grade  of  such  street  by  said  authorities. 

The  last  Section  is :  ''  Said  corporate  authorities  shall 
also  pay  to  any  citiisen  who  has  made  permanent  and 
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valuable  improvements  on  his  property,  situated  on  a 
street  or  streets,  the  grade  of  which,  said  authorities 
have  neglected  to  establish,  any  material  damage 
he  may  sustain  in  consequence  of  any  grade  which 
they  may  subsequently  establish.'^ 

There  >is  no  Kttle  difficulty  in  construing  these  pro- 
visions.  We  think,  however,  it  is  the  duty  of  the 
Court  to  give  a  liberal  construction  to  Statutes  in  favor 
of  the  right  of  a  citizen  to  be  reimbursed  for  damages 
done  to  his  property  by  city  authorities,  occasioned  by 
works  for  the  advantage  of  the  general  public.  The 
citizen  whose  property  is  thus  injured,  ought  not 
to  be  required  to  bear  the  entire  burden,  the  benefits 
of  which  he  shares  perhaps  very  slightly,  in  common 
with  other  inhabitants  of  the  city,  the  improvements 
frequently  being  of  no  personal  advantage  to  him, 
whatever.  The  facts  of  this  record,  however,  present 
the  following  case,  and  we  can  only  construe  the  provi- 
sions of  the  Code,  with  reference  to  such  &cts. 

In  1866,  the  grade  of  the  street  was  raised  by  the 
corporation  about  three  feet,  and  Nichol,  the  husband  of 
plaintiff,  raised  the  floors  of  the  main  building,  so  as  to 
correspond  with  this  new  grade,  adding,  also,  an  extension 
to  the  street.  This  action  of  the  corporation  had  fixed 
the  grade  in  1866,  and  though  this  was  not  done  literally 
under  §1392  of  the  Code,  upon  application,  it  had 
been  acquiesced  in  and  conformed  to  by  the  owner, 
who  had  constructed  his  subsequent  improvements  in 
conformity  with  this  grade.  In  1868,  the  grade  was 
changed,    the    street    raised    about    two    feet,    working 
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great  inconvenience  and  damage  to  the  property,  in 
fact,  rendering  it  anfit  for  rent  to  any  but  the  lowest 
clajss  of  tenants.  Sach  a  case  is  within  the  spirit  and 
purpose  of  the  Section.  This  being  so,  by  the  next 
Section  the.  corporation  is  liable  to  pay  full  damages 
to  such  party,  in  consequence  of  a  subsequent  change 
of  the  grade  of  the  street.  We  think  this  cojistruc- 
tion  meets  the  justice  of  the  case,  and  carries  out  the 
real  purpose  of  the  Statute,  though  the  case  is  not,  as 
we  have  said,  literally  within  its  terms.  In  this  view 
of  the  question,  there  would  be  no  error  in  the  charge 
of  his  Honor,  of  which  the  corporation  could  complain, 
although  he  placed  the  right  to  recover  on  the  provi- 
sions of  a  different  Section  of  the  Code  from  that  on 
which  we  have  put  it  in  this  opinion. 

The  next  question  is  presented  on  the  action  of  the 
Court  in  permitting  the  plaintiffs  to  withdraw  certain 
deeds  from  the.  jury,  during  the  argument  of  the  cause, 
and  also  during  the  delivery  of  his  charge  to  the  jury. 
Plainti^  had  introduced  various  deeds  constituting  their 
chain  of  title  to  the  lot.  A  deed  was  introduced  from 
F.  R.  Nichol,  (the  husband)  and  his  wife,  one  of  the 
plaintiffs,  to  Matthew  Shie  and  wife,  dated  in  1867, 
and  then  a  deed  from  said  Shie  and  wife,  conveying 
the  property  back  to  F.  R.  Nichol,  the  husband,  alone. 
F.  R.  Nichol  having  died,  Catharine,  his  widow,  would 
only  have  been  entitled  to  dower,  the  lot  descending 
to  his  heirs.  Parol  proof  had  been  introduced  of  as- 
signment of  the  lot  in  dower  to  the  widow,  but,  on 
objection,  the   Court,  in  his    charge,  proceeded  to   state 
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that  such  proof  was  excluded  from  tbe  jnry^  which 
left  the  widow  without  anj  title  whateve;:.  Thereupon 
the  plaintiff  proposed  to  withdraw  the  deed  from  Nichol 
and  wife  to  Shie  and  wife^  thus  leaving  the  title  as 
before  that  convejance.  The  defendant  objected  to  the 
withdrawal  of  this  deed;  the  Courts  however^  permitted 
it^  on  the  ground  that  defendant  had  originally  objected 
to  its  introduction.  In  this  we  think  there  was  error. 
It  was  wrongs  even  as  a  matter  of  discretion,  to  allow 
a  party  to  withdraw  evidence  so  material  at  this  stage 
of  the  proceeding,  and  thus  make  a  new  case.  It  was 
most  certainly  wrong,  after  plaintiff  had  introduced 
evidence  that  was  of  advantage  to  his  adversary,  to 
allow  him  to  withdraw  it,  and  save  himself  from  the 
consequence  of  his  error^  especially  during  the  delivery 
of  the  charge,  when  it  would,  in  most  cases^  be  too 
late  for  defendant  to  get  the  benefit  of  it  as  inde- 
pendent testimony*  For  this  error^  the  ■  case  must  be 
reversed,  and  a  new  trial  had. 
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D.    M,    Pebkins^    Trustee,  etc.,    v.    Martha 

McDonald,  et  ah. 

1.  BowEBiK  Tbust  Estate.    Superior  to  the  rights  of  the  henefidaaria. 

When.  McDonald,  who  made  a  trust  deed  in  1865,  died  in  1872,  be- 
fore there  was  any  decree  for  a  sale  of  the  lands  under  the  trust  deed. 
Upon  his  death,  therefore,  the  widow's  right  of  dower  immediately 
attached  under  22399  of  the  Code,  this  provision  of  the  law  consti- 
tutes a  part  of  the  contract  between  McDonald,  his  trustee,  and  his 
creditors,  secured  by  the  deed  of  trust,  whereby  they  agreed  to  accept 
the  benefits  of  the  conveyance  encumbered  with  the  contingent  right 
of  dower  in  his  wife.  This  contingent  right  was  subject  to  be  defeated 
by  a  sale  under  the  trust  deed  before  the  death  of  McDonald.  No 
such  sale  having  been  made,  the  widow's  right  became  absolute  upon 
the  death  of  her  husband. 

2.  BAiTKBtTPTCY.    AjBsignment  in,  of  tnut  estate.     Widov^a  dower  aaid  rights  cf 

bentfiei4uries  under  the  trust  deed.  How  effected.  The  beneficiaries  in  a 
trust  deed  having  agreed,  under  }2399,  of  the  Code,  to  hold  the  title 
in  subordination  to  the  widow's  rights  to  dower  in  the  event  of  her 
husband's  death  before  a  sale  of  the  land  under  the  trust  deed,  they 
are  consequently  estopped  from  disputing  her  superior  title.  Whether 
the  legal  operation  of  the  bankrupt  proceeding  was  to  vest  all  of  the 
husband's  interest  in  his  assignee  or  not,  is  a  question  which  none  but 
the  assignee  can' raise.  The  bankrupt  proceedings  heretofore,  had  no 
effect  upon  the  rights  of  the  beneficiaries  under  the  trust  deed. 

3.  PBAcncE.   JVoeeeduips  in  Cknmiy  Court  to  have  dower  aUoUed  in  trust  estate. 

Trustee  not  hound  by  deereSy  if  not  made  party  to  suiL  The  widow  applied 
to  the  County  Court  to  have  dower  allotted  in  lands  conveyed  under 
a  deed  of  trust,  but  the  trustee  in  whom  was  vested  the  legal  title  to 
the  lands,  was  not  made  a  party,  though  he  filed  his  petition  to  be 
allowed  to  become  a  defendant  to  the  proceedings,  lfe^  he  was  a 
proper  party,  and  not  being  allowed  to  defend,  was  not  bound  by  the 
decree. 


FBQM  LINCOLN. 


Appeal    from    the    Chancery    Court. 


The  rulings  in  the  first  two  head-notes  of  this  case  were  reversed  in  the 
same  case,  when  it  came  up  again  at  December  Term,  1877. — ^Befobteb. 
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Record  cannot  be  found. 

NiCHODSON,  C.  J.,  delivered   the  opinion  of  the   Court. 

The  question  in  this  case  is^  whether  Martha  E. 
McDonald;  as  widow  of  B.  A.  McDonald^  is  entitled 
to  dower  in  a  large  quantity  of  land  conveyed  by  him 
in  1865,  to  D.  M.  Perkins,  as  trustee,  to  secure  various 
debts  specified  in  the  trust  deed.  The  facta  on  which 
the  question  arises,  are  as  follows :  In  1865,  McDonald 
executed  the  trust  deed,  and  Perkins  accepted  the 
trust  and  took  possession  of  the  land.  After  several 
years  of  litigation,  as  to  the  validity  of  the  trust  deed, 
the  result  of  which  was,  that  the  deed  was  held  valid. 
Perkins,  in  1870,  applied  to  the  Chancery  Court  to 
administer    the    trust    in    that  Court,  and  in  October, 

1872,  obtained  a  decree  for  the  sale  of  the  lands.  The 
sale  took  place  in  December,  1872,  and  the  sales  of 
the  larger  portion  were  confirmed  at  the  April   Term, 

1873,  but  as  to  a  portion,  amounting  to  six  or  seven 
hundred  acres,  the  sale  was  not  confirmed.  But  in 
1868,  McDonald  became  a  voluntary  bankrupt  by  reg- 
ular proceedings  in  the  Bankrupt  Court,  and  all  his 
effects  were  transferred  by  the  Register  in  bankruptcy 
to  D.  W.  Holman,  as  his  assignee.  In  1870,  McDonald 
removed  to  Arkansas,  and  there  died,  in  August,  1872, 
leaving  his  widow,  Martha  C,  and  an  only  son,  Reuben 
A.,  surviving  him.  After  the  death  of  McDonald, 
his  widow  returned  to  Lincoln  county,  Tennessee, 
and  on  the  2nd  of  December,  1872,  applied  to 
the    County    Court    to     have    dower    allotted    to    her 
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in  the  lands  conveyed  to  Perkins  in  the  deed  of  trust. 
In  this^  application  the  administrator  of  her  husband^ 
McKinney^  and  her  minor  son^  were  the  only  defend- 
ants. Perkins  applied  to  be  made  a  defendant,  but 
his  application  was  rejected,  and  commissioners  were 
appointed,  who  allotted  to  her  about  660  acres  of  the 
land,  the 'Same  being  that  portion  of  which  the  sale 
was  not  confirmed  by  the  Chancery  Court.  Upon  the 
issuance  of  a  writ  of  possession  by  the  County  Court, 
and  the  commencement  of  an  action  of  ejectment  by 
the  widow,  Perkins,  as  trustee,  and  as  a  preferred 
creditor,  filed  the  present  bill,  alleging  that  the  decree 
of  the  County  Court  was  not  binding  on  him,  because 
he  had  been  refused  permission  to  become  a  party  to 
the  proceeding,  and  insisting  that  the  widow  had  no 
right  to  dower,  because  her  husband  became  a  volun- 
tary bankrupt  in  1868,  and  that  his  interest  in  the 
lands  passed,  by  operation  of  the  law,  to  D.  W.  Hol- 
man,  his  assignee  in  bankruptcy.  Upon  these  allega- 
tions he  obtained  writs  of  injunction,  restraining  the 
widow  from  proceeding  to  take  possession,  and  from 
the  further  prosecution  of  her  action  of  ejectment. 
The  widow  and  her  minor  child,  and  McKinney,  ad- 
ministrator  of  her  husband,  were  made  defendants  to 
this  bill.  Holman^  the  assignee  in  bankruptcy,  was 
not  made  a  party.  The  widow  answered,  insisting 
that  the  decree  of  the  County  Court  was  conclusive, 
and  that  her  right  to  dower  was  in  no  way  affected 
by  the  bankrupt  proceedings  in  the  case  of  her  hus- 
band.     She  filed  her  answer  as  a  cross-bill,  in  which 
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she  prays  for  a  decree  setting  up  and  confirming  the 
action  of  the  County  Court.  The  cause  was ,  heard 
by  Judge  Hickerson,  who  held  that  the  widow  was 
not  entitled  to  dower,  and  decreed  a  perpetual  injunc- 
tion against  her  ejectment  suit.  It  is  insisted,  for  the 
widow,  that  the  decree  of  the  County  Court,  allotting 
dower  to  her,  is  conclusive  as  to  her  rights,  -and  she 
relies  on   it  as  res  adjudioata. 

By  reference  to  the  County  Court  record,  it  appears 
that  Perkins,  in  whom*  was  vested  the  legal  title  to 
the  lands  of  the  trust  deed  of  1865,  was  not  made  a 
party  to  the  proceeding  for  dower  in  that  Court.  It 
appears,  also,  that  apon  filing  his  petition  in  that 
Court,  to  be  allowed  to  become  a  defendant,  his  ap- 
plication  was  refused  and  his  petition  dismissed.  He 
was,  at  least,  a  proper  party,  and  not  having  been 
permitted  to  defend,   he  was  not  bound  by  the  decree. 

2.  It  appears  that  the  trust  deed  was  made  in  1865, 
and  that  McDonald  died  in  August,  1872,  before  there 
was  any  decree  for  the  sale  of  the  lands.  Upon  his 
death,  no  sale  of  land  having  taken  place  under  the 
trust  deed,  the  widow's  right  of  dower  immediately 
attached,  by  the  plain  language  of  §2399  of  the  Code. 
This  provision  of  the  law  constituted  part  of  the 
contract  between  McDonald  and  his  trustee,  Perkins, 
and  the  creditors,  secured  by  a  deed  of  trust,  whereby 
they  agreed  to  accept  the  benefits  of  the  conveyance 
encumbered  with  the  contingent  right  of  dower  in  'bis 
wife.  This  contingent  right  was  subject  to  be  de- 
feated by  a  sale  under   the  trust  deed,  bffi^re  the  death 
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of  McDonald.  No  such  sale  having  been  made^  the 
widow's  right  became  absolute  upon  the  death  of  her  hus- 
band. But  it  is  insisted;  for  Perkins^  that^  after  making 
the  deed  of  trust  McDonald  became  a  voluntary  bank- 
rupt;  whereby  he  was  divested  of  all  interest  in  the 
land;  the  same  being  vested  in  his  assignee,  and,  there- 
fore, that  the  legal  effect  of  the  bankruptcy  of  the 
husband  was  to  defeat  the  right  of  dower  in  the  widow. 
But  the  question  arises,  what  right  has  Perkins,  as 
trustee,  or  as  creditor  secured  by  the  trust  deed,  to 
object  to  the  widow's  claim  for  dower?  Perkins  and 
the  other  secured  creditors  derive  their  title  from 
McDonald,  but  their  title  is  subordinate  to  the  claim  of 
the  widow.  She  derives  her  title  also  from  McDonald, 
and  the  law  makes  her  a  creditor  to  be  preferred  to 
all  others. 

By  their  contract  with  McDonald,  Perkins  and  the 
beneficiaries  in  the  deed  agreed  to  hold  the  title  in 
subordination  to  the  claim  of  the  widow  to  dower  in 
the  event  McDonald  should  die  before  the  land  should 
be  sold  under  the  deed.  They  are,  therefore,  estopped, 
from  disputing  her  superior  title. 

Whether  the  legal  operation  of  the  bankrupt  pro- 
ceeding was  to  vest  all  of  McDonald's  interest  in  that 
land  in  his  assignee  or  not,  is  a  question  which  none 
but  the  assignee  can  raise.  It  is  clear,  that  the 
bankrupt  proceedings  could  have  no  efiect  upon  the 
rights  of  the  beneficiaries  in  the  tmst  deed,  neither 
to  enlarge  nor  diminish  those  rights.  But  the  as- 
signee in   bankruptcy  is  not  before  the   Court,  and  we 
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cannot  know  whether  he  sets  up  any  claim  inconsist- 
ent with  the  widow's  dower  or  not.  As  the  case  is  pre- 
sented in  the  record^  it  is  simply  a  question  between 
the  widow  and  the  beneficiaries  in  the  trust  deed,  and 
in  that  view  the  Statute  clearly  gives  to  the  widow 
her  dower  in   the  land. 

The  decree  of  the  Chancellor  will  be  reversed  and 
the  cause  remanded,  that  dower  may  be  allotted  under 
proper  proceedings  for  that  purpose,  and  for  such  other 
steps  as  the  parties  may  elect.  The  costs  of  this 
Court  and  the  Court  below,  will  be  paid  by  Perkins, 
as  trustee. 


The  State  v.  K.  Maynard. 

Cbixikai^  Law.  Fleadmg  and  practice.  Oartainty  <^  overtneni  in  an  tiuto- 
menL  The  defendant  is  chai^ged  with  having  "  knowingly  and  wilfully 
r^isted  one  S.  C.  Dodson,  Deputy  Sheriff,  in  serving  or  attempting  to 
serve  a  legal  procesB,  to-wit.,  a  civil  warrant  sm  said  K.  Maynard," 
hdd^  the  averment  is  reasonably  certain. 

Case  cited :  Gantrel «.  The  People,  8  111,  350. 


PBOM  VAN  BUREN. 


Record   cannot  be  found. 
Nicholson,   C.  J.,   delivered  the  opinion  of  the  Court. 
The    indictment    charges    that    Kendrick     Maynard, 
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"knowingly  and  wilfully  iresisted  one  S.  C.  Dodson, 
Deputy  Sheriff,  in  serving  or  attempting  to  serve  a 
legal  process,  to-wit.,  a  civil  warrant  on  said  K.  May- 
nard,"  etc.  The  question  is,  whether  the  Circuit  Court 
erred   in   quashing  the   indictment. 

It  was  decided,  in  Cantrd  v.  People,  8  111.,  350, 
that  "the  process  must  be  either  set  forth  in  the 
indictment,  or  it  must  be  averred  to  be  a  legal  pro- 
cess, or  so  described  that  the  Court  can  see,  from  an 
inspection  of  the  indictment,  that  the  process  was  legal." 
In  the  present  case  it  is  averred,  that  the  process 
was  issued  by  a  Justice  of  the  Peace,  the  word  "war- 
rant" being  the  usual  language  in  which  process  issued 
by  a  Justice  of  the  Peace,  is  described.  A  legal 
civil  warrant  issued  by  a  Justice  of  the  Peace,  is  one 
issued  within  the  scope  of  his  jurisdiction  in  civil 
cases.  We  think  the  averment  reasonably  certain,  and 
that  the  indictment   was  erroneously   quashed. 

Judgment  reversed  and    remanded. 
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Black^  el  al.  v.  Carpenter,  et  oL 

1.  I>EED.    .Be^MfrolMm  qf.    In  ^eebnenL    A  deed  of  conyeyance  ezecoted 

to  plaintiff  before  commenoement  of  an  action  of  ejectment,  bat  regis- 
tered afterwardfl,  U  admiflaible  in  evidence  by  plaintiff.  The  deed  on 
registration  relates  back  to  its  date. 

2.  ExECirnoN.     Betum  nuUa  bona.   PregumpUon  of  payment  after  mxleen 

years.  Issaanoe  and  return  of  execution  nttUa  bancty  is  a  circum- 
stance rebutting  presumption  of  payment  of  judgment^  under  which 
land  was  sold  after  the  lapse  of  sixteen  years. 

Cases  cited:  Ward  «.  Daniel,  10  Hum.  608;    Hale  v.  Darter,  lb.  92; 
Perry,  c.  Calhoun's  leasee,  8  Hum.,  556-57. 


FROM    On.ES. 


Appeal  from  the  Circuit  Court.  A.  M.  Huoheb, 
Judge. 

John  C.  Walker  for  Black. 

J.  A.  TiMMON  for  Carpenter. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment^  in  which  the  plain- 
tiffi  claimed  under  a  Sheriff's  deed.  The  Sheriff's 
deed  was  executed  on  the  22d  day  of  July,  1861,  and 
was  registered  the  28th  of  February,  1862.  The  demise 
laid  in  the  declaration  is  the  24th  of  July,  1861.  The 
Court  charged  the  jury,  that,  if  the  deed  of  the 
Sheriff  to  the  plaintiff  was  not  registered  until  after 
the  demise,    although    the  deed    might  have  been  made 
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at  a  prior  date^  and  signed  of  a  prior  date^  yet  the 
plaintifiS)  could  not  recover  in  this  action.  They  must 
show  a  deed  dated  and  registered  before  the  demise 
laid  in  the  declaration.  The'  Court  was  asked  to 
charge^  that,  if  the  deed  have  date,  and  was,  in  &ct, 
made  prior  to  the  date  of  the  demise,  and  registered 
afterwards,  the  registration  would  relate  to  the  date  of 
the  deed,  and  entitle  the  plaintiff,  all  other  questions 
aside,  to  recover.  These  instructions  were  refused.  The 
charge  was  erroneous.  The  instructions  demanded  by 
the  plaintiffii  contain  a  correct  statement  of  the  law 
in  such  cases.  Ward  v.  Daniel,  10  Hum.,  608-9; 
Hale  V.  Darter,  lb.,  92;  Perry  v.  CaOumn^a  Lessee,  8 
Hum.,   556-7. 

The  tUourt  also  charged  the  jury,  that  the  lapse  of 
sixteen  years  after  the  rendition  of  the  judgment,  under 
which  the  sale  of  the  land  was  had,  would  raise  a 
presumption  of  its  satisfaction,  and  that  the  burden 
of  proof  to  rebut  the  presumption  was  on  the  plain- 
tiff'; but  refused,  upon  request,  to  charge  the  jury 
that  they  might  consider  the  issuance  and  return  of 
execution  nulla  bona,  as  a  circumstance  in  rebuttal. 
In  this  refusal  we  think  his   Honor  also   erred. 

Reverse  the  judgment. 


^ 
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Hicks  t.  RaiJdolph,  el  al. 

SuBETYSHiP.  The  general  rule  that  a  contract  void  as  to  the  principal,  is 
void  also  as  to  the  surety,  does  not  apply  where  a  person,  <tit  jurisj 
guarantees  the  obligation  of,  or  becomes  surety  for,  a  married  woman, 
minor  or  other  person  incapable  of  contracting. 

Cases  cited :  Moggs  v.  Ames,  4  Bing.,  473 ;  Eeentel  v.  Newel,  7  Hill,  118 ; 
17  Iowa,  534;  Allen  v.  Berryhill,  27  Iowa,  531 ;  1  Am.  B.  309;  2 
Rich.,  590;  1  Par.  Notes  and  Bills,  244;  Chitty  on  Con.,  449. 


FROM   ROBERTSON. 


Record  cannot  be  found. 

Sneed,  J.,   delivered  the  opinion   of  the   Court. 

The  facts  agreed  in  this  case^  are^  that  the  de- 
fendant^ Nannie  Moore,  became  surety  on  the  promissory 
note  of  Mrs.  Randolph,  with  a  full  knowledge  that 
the  latter  was,  at  the  time,  a  feme  covert;  and  it  is 
insisted  that  the  said  Nannie  Moore  is  not  bound, 
because  as  to  the  married  woman,  the  contract  is  void, 
and  the  obligation  of  the  surety  falls  with  it.  It  is 
true,  that  such  a  contract  as  this,  on  the  part  of  a 
married  woman,  is  absolutely  void,  but  it  does  not 
follow  that  the  contract  of  one  who  signs  the  note  as 
her  surety  is  also  void.  On  the  contrary,  the  law 
holds  it  to  be  an  independent  and  binding  obligation, 
and  recognizes  such  a  case  as  a  special  exception  to 
the  ancient  rule,  that  the  discharge  of   a  principal  re* 
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leases  a  surety.  The  case  of  Magg%  v.  AmeSy  4  Bing. 
470;  does  not  sustain  the  plaintiff's  position.  In  that 
case  the  question  was^  whether  the  undertaking  of  the 
defendant  was  an  original  one,  so  as  not  to  require  it 
to  be  in  writing.  The  Court  held  that  it  was  col- 
lateral, and  should  have  been  in  writing.  But  neither 
the  counsel  nor  the  Court  supposed  that  the  defendant 
would  not  have  been  bound,  if  the  contract  had  been 
in  writing.  Keenid  v.  Netoell,  7  Hill,  118.  In  that 
case  A.  executed  a  covenant,  by  which  he  undertook  to 
become  surety  for  the  faithful  performance  of  B's.  cov- 
enant to  pay  rent,  and  it  was  held  that  A's.  covenant 
was  binding  and  valid,  though  the  covenant  of  B.  was 
void  for  coverture.  And  so  in  Jones  v.  Crostkwaile 
et  al,  17  Iowa,  393,  it  was  held,  upon  full  review, 
that  the  general  rule,  that  a  discharge  of  the  principal 
releases  the  surety,  does  not  apply  where  a  person, 
mi  juris,  guarantees  the  obligation  of,  or  becomes  surety 
for,  a  married  woman,  minor,  or  others  person  incapable 
of  contracting.  Et  vid.  Alien  v.  BerryhiUj  27  Iowa, 
531 ;  1  Am.  Rep.,  309 ;  2  Rich.,  590 ;  1  Pars.  Notes 
and  Bills,  214;  Chitty  Cont.,  449.  We  hold  that 
the  defendant,  Nannie  Moore,  is  bound  by  her  obliga- 
tion.     The   Circuit  Judge   held  otherwise. 

Reverse  the  judgment  and  enter  judgment  here. 


23— vol.  3. 
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D.   H.   Campbell,   Clerk   and   Master,  t?.  Evelina 

E.    BOULTON. 

1.  Wbit  of  Error  and  Supersedeas.    Bcmpei^s  oath.    Writ  of  error  maj 

be  allowed  upon  the  pauper's  oath,  but  no  supersedeas  is  allowed  to 
issue  upon  application  in  forma  pauperis,  without  the  express  authority 
of  the  Judge,  on  notice  to  the  adverse  party  to  the  application.  Two 
defendants  haying  adverse  interest  are  not  adverse  paHiee. 

2.  Same.  Oath  brfore  Deputy  Clerk,  Under  the  law  authorising  the  Clerks  of 

the  several  Courts  in  this  State  to  administer  oaths  and  take  affidavitR, 
whatever  oath  the  Clerk  may  administer,  his  deputy  may  in  like 
■  manner  administer. 

3.  Same.     Where  taken.    No  Statute  confines  or  restricts  the  taking  of  the 

pauper  oath,  on  the  filing  of  a  record  in  the  Supreme  Court,  before  the 
Clerk  of  that  Court. 

Case  cited :  Davis  v.  Dye,  5  Sneed,  679. 

Code  cited  :  {23133,  4050. 

Statutes  cited :  Act  of  1821. 


FROM  SMITH. 


Appeal   from   the   Chancery  Court.      W.  W.  Good- 
pasture,  Chancellor. 

W.  H.  DEWiTTand  James  McHenry  for  Boulton. 


A.  A.  SwoPE  for    Campbell. 
Deaderick,   J.,  delivered  the  opinion  of  the  Court. 
In  several  consolidated  causes,  pending  in  the  Chan- 
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eery  Court,  of  Smith  county,  a  deeree  was  rendered 
in  February,  1872,  in  &vor  of  the  Clerk  and  Master, 
Campbell,  against  Evelina  E.  Boulton,  for  the  price 
of  a  slave  purchased,  as  alleged,  by  said  Evelina,  for 
her  own  special  use  and  benefit,  and  to  be  paid  for 
by  funds  due  her  in  said  causes.  Her  husband  exe- 
cuted his  note  for  the  price,  and  one  Robinson  became 
surety  thereon.  And  by  a  further  decree  at  October 
Term,  1872,  it  was  declared  that  there  still  remained 
a  balance  due  upon  said  slave  of  $296.24,  upon  which 
execution  was  issued. 

!Robinson  having  died,  Sanders  was  appointed  his 
administrator,  and  it  was  held,  that,  as  between  Rob- 
inson and  said   Evelina,   she   was  first  liable. 

The  execution  was  levied  upon  her  dower  interest 
in  certain  lands  in  said  county,  and  she  presented  her 
petition  for  writs  of  error  and  supersedeas,  in  January, 
1873,  to  one  of  the  Judges  of  this  Court,  praying 
that  said  writs  might  be  granted  her  under  the  pauper,s 
oath.  Accompanying  her  petition  is  a  notice  to  San- 
ders, the  administrator  of  Robinson,  that  on  the  17th 
of  January,  1873,  she  would  apply  for  said  writs  to 
be  issued  on  the  pauper's  oath,  to  the  Hon.  Peter 
Turney,  one  of  the  Judges  of  the  Supreme  Court,  at 
Chambers,  at  Nashville.  This  notice  was  served  11th 
of  January,  and  application  made  in  accordance  thereto, 
on  the  17th  of  January,  and  a  fiat  directed  to  the 
Clerk  of  the  Supreme  Court,  at  Nashville,  commanding 
hitia  to  issue  the  writs  prayed  for,  the  petitioner  having 
taken  and  subscribed  the  oath  before  the  Deputy  Clerk 
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and  .Master    of  the    Chancery    Court^    at  Carthage^  on 
the  8th  day  of  January^  1872. 

The  record  was  filed  in  this  Court  on  the  21st  of 
January,  1873,  and,  at  the  present  Term,  a  motion 
has  been  made  by  Sanders,  administrator,  by  his  soli- 
citor, to  dismiss  the  writ  of  error  and  discharge  the 
supersedeas,  upon  the  ground,  that  no  bond  for  the 
writs,  or  to  secure  costs,  had  been  given,  and  because 
the  pauper's  oath  had  been  taken  before  the  Deputy 
Clerk  and  Master  of  the  Chancery  Court,  at  Carthage, 
and  not  before  the   Clerk  of  this   Court. 

It  has  long  been  the  practice  to  allow  the  writ  of 
error  upon  the  pauper's  oath,  but  no  supersedeas  is 
allowed  to  issue  upon  application  in  forma  pauperis 
without  the  express  authority  of  the  Judge  dispensing 
with  security,  and  such  order  may  be  made  by  the 
Judge,  only  on  notice  to  the  adverse  party  of  the  ap- 
plication.    Code,  §3133. 

The  notice  was  given  in  this  case  to  Sanders,  ad- 
ministrator of  Robinson.  Robinson  was  surety  on  the 
note  of  A.  D.  Boulton,  the  husband  of  petitioner,  Eve- 
lina. Judgment  was  rendered  against  both  of  them, 
that  is,  against  said  Evelina  and  said  Sanders,  admin- 
istrator, etc.,  in  favor  of  Campbell,  administrator  in 
said  causes.  They  are  not  adverse  parties,  both  being 
defendants  in  the  judgment,  and  although  their  interests 
may  be  adverse,  in  that  said  Sanders  is  seeking  to 
bold  said  Evelina  primarily  liable,  and  she  is  seeking 
exoneration  from  any  liability,  yet  Campbell,  who  is 
plaintiff  in  the   judgment    against  both,  is  the  adverse 
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party  to  the  petitioner,  in  the  sense  of  that  term  as 
employed  in  the  Statute,  and  he  is  interested  to  hold 
both  liable  to  him  upon  said  judgment,  and  the  notice 
should   have   been   given   to   him. 

For  this  reason,  we  hold  the  notice  insufficient  to 
authorize  dispensing  with  security  under  the  Statute, 
for  the  issuance  of  the  supersedeas.  We  hold,  there- 
fore, that  the  supersedeas  should  be  discharged,  unless 
the  petitioner  shall  execute  bond  as  required  by  law. 

But  upon  the  service  of  notice  upon  Campbell, 
that  an  application  for  supersedeas  will  be  made  on  a 
day  to  be  named,  in  open  Court,  during  the  present 
Term,  it  will  be  considered,  and  such  order  made 
thereon  as  may   be  deemed  proper. 

The  affidavit,  however,  was  sufficient  authority  to 
grant  the  writ  of  error  under   §4050  of   the   Code. 

The  Act  of  1821  required,  in  express  terms,  that 
the  oath  should  be  taken  before  the  Clerk  issuing  the 
process.  It  was  upon  the  construction  of  this  Act 
that  the  case  in   5   Sneed,   679,   was    decided. 

§4050  of  the  Code  authorizes  the  Clerks  of  the 
several  Courts  in  this  State  to  administer  oaths  and 
take  affidavits  in  all  cases  in  which  the  authority  to 
administer  such  oath  is  not  confined  to  some  other 
officer;  and  such  power  may  be  exercised  either  in 
vacation  or  Term  time.  *  And  whatever  oath  the  Clerk 
may  administer,  his  deputy  may,  in  like  manner,  ad- 
minister. 

We  have  not  been  able  to  find  any  Statute  which 
confines  or  restricts  the  taking  of  the  pauper  oath,  on 
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filing  of  a  record  in  this  Court,  before  the  Clerk  of 
the  Court  in  which  it  is  so  filed.  We  hold,  there- 
fore, that  the  motion  to  dismiss  the  writ  of  error 
should  be  disallowed. 


Chables  Fikby,  colored,  v.  The  State. 

1.  Cbiminai<    Law.     Indictment  entitled  by  mittahe   €f   the   wrong  term. 

The  statement  of  the  wrong  Term  of  the  Court  at  the  head  of  an 
indictment,  is  no  part  of,  and  will  not  vitiate  it,  the  record  showing 
when  it  was  found. 

2.  Sams.    Hea  of  Insanity.     When.    And  how  it  must  be  made.    Evidence. 

Under  a  general  plea  of  not  guilty,  evidence  cannot  be  introduced 
tending  to  show  that  the  prisoner  was  insane  at  the  time  of  the  killing 
with  a  view  under  the  Act  of  1871,  Ch.  138,  }7,  to  his  confinement  in 
the  Asylum  for  the  Insane,  until  his  recovery,  for  trial,  but  to  entitle 
him  to  the  benefits  of  this  Statute,  the  question  of  his  sanity  should 
be  first  tried  and  determined,  and  confined  to  his  mental  condition  at 
the  time  of  (he  trials  and  not  to  the  tin\e  of  the  homicide. 

Cases  cited :  Mitchel  v.  The  State,  8  Yerg.,  627-8 ;  McBean  v.  State,  3 
Heisk.,  20;  Bove  v.  The  State,  3  Heisk.,  370;  Crenshaw  v.  The 
State ;  Martin  &  Yerger,  123. 

Code  cited :  {1554-7. 

Statute  cited:  Act  of  1871,  Ch.  138,  {7. 
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3.  Same.  The  Supreme  Court  will  noi  reverm.  When.  The  Coart  Bay,  with 
the  two  verdicts  againgt  the  prisoner,  and  their  approval  by  the  pre- 
siding Judge,  we  must  see  that  they  have  come  to  an  erroneous  con- 
clusion upon  the  facts  before  we  can  reverse. 

Cases  cited:  Hill  v.  The  State^  3  Heisk.,  320;    Jones  v.  The  State,  3 
Heiak.,  451. 


FROM   DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Fra- 
ziER,   Judge. 

Attorney-General   Heiskell  for  the  State. 

No  counsel  for  Firby. 

Deaderick,  J.,   delivered  the   opinion   of  the   Court. 

At  the  January  Term,  1874,  of  the  Criminal  Court 
of  Davidson  County,  Firby  was  convicted  of  murder 
in  the  second  decree,  in  killing  his  wife,  and  sen- 
tenced to  twenty  years  confinement  in  the  penitentiary. 

Upon  an  appeal  to  this  Court,  the  judgment  of  the 
Criminal  Court  was  reversed,  and  the  cause  was  re- 
manded for  a    new  trial. 

At  the  September  Term,  1874,  of  said  Criminal 
Court,  the  prisoner  was  again  convicted  upon  the  plea 
of  "not  guilty"  of  murder  in  the  second  degree,  and 
sentenced,  in  conformity  to  the  verdict  of  the  jury,  to 
fifteen  years  imprisonment  in  t&e  penitentiary. 

A  new  trial  being  refused,  he  has  appealed  again 
to  this  Court.  Several  objections  are  taken  for  the 
prisoner  by  his  counsel  to  the  validity  of  the  conviction. 
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The  indictment  is  entitled  of  the  September  Term, 
1873^  by  mistake  of  the  draftsman,  or  in  making  out 
the  transcript.  But  the  record  shows  that  the  Grand 
Jury  was  duly  empannelled  at  the  January  Term,  1874, 
and  that  on  the  7th  day  of  January,  1874,  one  of  the 
days  of  said  Term,  they  came  into  open  Court,  and  pre- 
sented this  bill  of  indictment. 

Upon  its  &ce  the  indictment  charges  that  the  o£fence 
was  committed  on  the  24th  day  of  October,  1873;  sev- 
eral months,  as  shown  by  the  record  before  the  finding 
of  the  indictment.  We  are  of  opinion,  therefore,  that 
the  record  suiBciently  shows  that  the  action  of  the  Grand 
Jury  was  had  upon  the  indictment  at  the  January  Term, 
1874,  of  said  Criminal  Court;  and  the  statement  of  the 
wrong  Term  of  the  Court  at  the  head  of  the  indictment 
is  no  part  of  it,  and  does  not  vitiate  it,  the  record  show- 
ing when  it  was  found.  JUUchdl  v.  The  State,  8  Yer., 
627-8.       See  also  JtPBean  v.  State,  3  Heisk.,  20. 

Upon  the  trial,  evidence  was  introduced  for  the  pur- 
pose of  showing  that  the  defendant  was  insane  at  the 
time  of  the  homicide,  and  the  Court  was  asked  to  charge 
the  jury,  "  that  if,  from  the  evidence,  they  believe  the 
defendant  to  be  insane,  they  shall  so  find,  and  upon  such 
finding,  the  Court  would  direct  an  order  to  the  Super- 
intendent of  the  Hospital  for  the  Insane  to  receive  and 
keep  the  defendant  as  others;  and  when  in  th^  opinion 
of  the  trustees  and  physician,  such  patient  has  recovered 
from  his  insanity,  they  would  cause  him  to  be  removed 
to  the  jail  of  Davidson  County,  to  be  again  put  upon 
his  trial.*' 
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This  the  Court  refused  to  charge^  remarking  that  such 
proceedings  could  only  be  had  upon  a  plea  of  insanity, 
tried  separate,  and  apart  from  the  plea  of  not  guilty. 

The  Act  of  1871,  Ch.  138,  §7,  is  "where  the  plea  of 
insanity  is  urged,^'  etc.,  they  shall  so  find,  and  the  Court 
will  order  the  Superintendent  to  receive  and  keep  him 
until  he  has  recovered  from  his  insanity,  when  he  shall 
be  delivered  by  the  trustees  and  physician  of  the  Asylum 
to  the  jailor  of  Davidson  County  for  safe  keeping,  and 
they,  the  trustees  and  physicians,  shall  notify  the  clerk 
of  the  county  of  the  &ct. 

The  Act  of  1871  is  substantially  like  the  provisions 
of  the  Code,  §1554  to  §1557,  except  that  in  §1554  the 
language  is,  "that  when  the  plea  of  present  insanity  is 
urged,*^  etc.,  whereas  in  the  Act  of  1871,  the  word 
present  is  omitted,  and  a  dash  substituted.  It  may  not 
have  been  intended  to  be  a  literal  re-enactment  of  the 
Code  provisions,  but  upon  any  right  rule  of  construction 
it  must  be  held  to  apply  to  insanity  existing  at  the 
time  of  the  trial.  The  language  is,  if  the  jury  trying 
the  question  of  the  prisoner's  insanity,  "believe  the  de- 
fendant to  be  insane,  they  shall  so  find."  If  they 
believe  him  to  be  insane  at  the  time  of  trial,  they 
shall  so  find.  This  is  the  correct  construction  and 
true  meaning  of  the  language  employed.  The  Act 
further  provides  for  the  prisoner's  confinement  in  the 
Asylum  until  his  recovery,  and  that  he  shall  then  be 
confined  in  jail,  and  the  Clerk  of  the  County  (or 
Court)  in  which  he  was  arraigned  shall  be  notified. 
For  what  purpose  should  the    Clerk    be    notified,    and 
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the  defendant  be  put  back  in  jail^  if  not  for  trial? 
But  if  the  verdict  of  the  jury  at  the  trial  upon  a 
plea  of  ''  not  guilty  *'  had  been  that  the  defendant  was 
insane  at  the  time  of  the  commission  of  the  offence, 
it  would  have  been  an'  acquittal  in  effect  of  the  of- 
fencc;  and  he  would  have  been  entitled  to  his  dis- 
charge, much  less  could  he  have  been  tried  again  for 
the  same  offence.  ^'To  authorize  a  conviction,  it  must 
appear  that  the  accused  was  capable,  at  the  time  of 
the  killing,  of  distinguishing  between  good  and  evil, 
and  had  a  consciousness  of  doing  wrong.'^  3  Heisk., 
370.  The  Circuit  Judge  thus  charged  the  jury,  and 
he  further  instructed  them,  that  they  must  be  satisfied 
beyond  a  reasonable  doubt  that  he  was  not  insane  at 
the  time   of   the   killing,   otherwise   they   must  acquit. 

When,  therefore,  the  Legislature  say,  in  the  pres- 
ent tense,  that  if  the  jury  believe  the  defendant  is 
insane,  they  will  so  find,  we  cannot  understand  them 
to  mean  that  if  the  jury  believe  that  the  defendant 
was  insane  at  the  time  of  the  killing,  they  shall  so 
find.  Nor  can  we  believe  that  it  was  intended  by 
the  Act  of  1871,  that  the  prisoner,  if  the  jury  be- 
lieved he  was  insane  at  the  time  of  the  killing,  and 
should  so  find,  should  be  kept  in  the  Asylum,  until 
his  recovery,  and  then  placed  in  jail  that  he  might 
be  tried  again;  nor  that  the  prisoner  should  be  tried 
upon  the  plea  of  '^not  guilty '^  at  the  same  time  the 
question  was  under  their  consideration  whether  he  should 
then  be  tried  at  all.  If  insane,  he  ought  not  to  be 
tried  on   the  plea  of  ''not  guilty;"    but    the    question 
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of  his  sanity,  if  pleaded  or  urged,  should  be  first 
tried  and  determined.  There  was  no  issue  made  nor 
evidence  offered  to  prove  the  insanity  of  the  prisoner 
at  the  time  of  the  trial.  And  there  was  no  error 
in  the  refusal  of  the  Court  to  instruct  the  jury  as  re- 
quested. They  were  told  more  than  once,  that  if 
they  believed  the  defendant  was  insane  at  the  time 
of  the  killing,  they  should  acquit.  Their  verdict  ne- 
gatives the  defence    of   insanity. 

In  M.  &  Y.,  123,  it  is  held  that  if  a  prisoner 
who  has  been  tried  and  found  guilty  of  murder,  alleges 
by  his  counsel,  that  sentence  should  not  be  pronounced 
because  the  prisoner  was^  a  lunatic  at  the  time,  and 
the  Judge,  upon  his  own  inspection,  is  satisfied  the 
plea  is  false,  may  pronounce  judgment  without  empan- 
neling  a  jury  to  ascertain  the  fact.  But  if.  the  Court 
have  any  doubts,  or  if  it  be  a  case  of  difficulty,  a 
venire  should  be  awarded,  returnable  instanter,  to  have 
the  facts  ascertained.  The  prisoner  has  been  convicted 
by  two  juries,  and  in  both  cases  the  presiding  Judge 
has  refused  to  set  aside  the  verdict.  Without  under- 
taking to  set  .  out  or  discuss  the  testimony  of  the 
numerous  witnesses  upon  the  question  of  the  insanity 
of  the  prisoner,  we  are  content  to  say  that  in  our 
opinion  the  verdict  of  the  jury  is  sustained  by  the 
weight  of  the  evidence.  With  the  two  verdicts  against 
the  prisoner,  and  their  approval  by  the  presiding 
Judge,  we '  must  see  that  they  have  come  to  an  er- 
roneous conclusion  upon  the  facts  before  we  can  re- 
verse.     3  Heisk.,   320,  461. 
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The  fiict  of  the  killing  by  the  prisoner  in  a  most 
shocking  manner,  is  abundant  and  most  satis&ctorily 
established.      Let  the  judgment  be   affirmed. 


J.  M.  ZuocARELiiO  V.  N.  &  C.  R.  R.  Co. 

RAiutOAD.  Turnpike,  Respeetwe  LiabUify  of.  In  crowing  each  other. 
Where  a  Railroad  and  Turnpike  Company  have  their  routes  located 
hj  the  requirements  of  their  charters  over  and  across  the  same  ground, 
but  the  railroad's  right  accrues  first  by  priority  of  its  charter,  though 
both  are  constructed  at  the  same  time,  the  Turnpike  Company  is  re- 
sponsible for  injuries  sustained  by  its  travelers  occasioned  by  the  want 
of  bannisters  and  other  safeguards  at  the  crossing  of  the  railroad,  as 
in  such  case  it  is  the  duty  of  the  Turnpike  and  not  the  railroad  to 
provide  the  same. 


PROM   DAVIDSON. 


Appeal    from  the  CSrcuit  Court.      Eugene  Carey, 
Judge. 

S.  W.  Childress  for  Zuccarello. 

G.  M.  Fogg  for  the  Company. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Zuccarello,   while  driving  his  wagon   on  the  Middle 
Franklin   Turnpike,   was  injured  in   attempting  to  cross 
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the  track  of  the  Chattanooga  Railroad^  in  consequence 
of  his  horse  being  frightened  by  the  smoke  from  an 
engine,  emerging  from  the  tunnel  over  which  the  Middle 
Franklin  Turnpike  was  constructed;  and  for. the  injury 
he  sued  the  Mayor  and  City  Council  of  Nashville, 
and  the  Nashville  &  Chattanooga  Railroad  Company, 
in  the  Circuit  Court  of  Davidson  County.  The  suit 
as  to  the  Mayor  and  City  Council  having  been  dis- 
posed of,  and  judgment  having  been  given  for  the 
Nashville  and  Chattanooga  Railroad  Company,  Zucca- 
rello  has  appealed  to  this  Court. 

It  is  averred  in  the  declaration  that  on  the  11th 
of  March,  1869,  it  became  the  duty  of  the  Nashville 
&  Chattanooga  Railroad  Company,  to  keep  in  repair 
and  provide  a  safe  and  easy  passage  over  and  beyond 
that  portion  of  a  certain  street  or  road  formerly 
known  as  the  Granny  White  or  Middle  Franklin 
Pike,  under  which  the  said  railroad  is  built  and  runs, 
but  that  the  said  Railroad  Company  omitted  and  failed 
to  do  so,  and  that  while  the  said  portion  of  said 
street  or  road  was  so  out  of  repair  and  dangerous  to 
be  traveled,  the  plaintiff,  while  driving  his  wagon  over 
the  said  portion  of  said  street  or  road  was  upturned 
and  precipitated  over  an  embankment,  which  would  not 
liave  occurred  if  proper  railings  or  bannisters  had  been 
put  up,  whereby  the  plaintiff  was  injured  to  his  dam- 
age  120,000. 

Upon  the  trial  of  the  cause,  the  Circuit  Judge 
charged  the  jury,  that  "if  they  should  find  that  the 
road  at  the    point    where    the    accident    happened   was 
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the  property  of  the  Middle  Franklin  (Granny  White) 
Turnpike  Company^  in  the  possession  of  the  Company, 
and  under  its  control,  the  Turnpike  Company  was 
bound  in  law  to  see  that  that  part  of  its  road  was 
kept  in  good  order  and  safe  condition  for  those  whom 
they  permitted  to  travel  upon  it;  and  if  the  Turn- 
pike Company  fiiiled  so  to  keep  the  road  in  order, 
that  Company,  and  not  the  Railroad  Company  was 
responsible  for  the  injury,  and  that  the  construction 
of  the  railroad  across  or  under  said  Turnpike  road, 
would  not  divest  the  Middle  Franklin  Turnpike  Com- 
pany of  its  property  in  that  point  of  the  road,  nor 
would  it  be  relieved  from  liability  for  failing  to  keep 
that  point  of  the   road   in   good   order." 

Under  this  charge  and  the  proof  in  the  cause,  the 
jury   found   for  the  defendant. 

It  appears  that  the  Nashville  &  Chattanooga  Bail- 
road  Company,  was  chartered  in  1845,  and  its  route 
located;  but  before  the  completion  of  that  part  of  the 
road  where  the  accident  in  question  occurred,  the 
Middle  Franklin  Turnpike  was  chartered,  to  be  con- 
structed along  the  old  Granny  White  road.  It  ap- 
pears, also,  that  the  railroad  was  located  along  and 
across  that  portion  of  the  Granny  White  road  where 
the  tunnel  was  made,  and  that  the  Middle  .Franklin 
Turnpike  was  chartered  to  run  on  the  same  ground. 
An  arrangement  was  made  between  the  Railroad  and 
Turnpike  Companies,  whereby  the  railroad  was  to  ex- 
civate  the  ground,  and  so  cover  it  in  as  to  make  a 
tunnel,   over  which   the  turnpike  could  be  made.     This 
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arrangement  was  carried  out  in  pursuance  of  the  ar- 
rangement, and  that  portion  of  the  work  agreed  to  be 
executed  by  the  Railroad  Company  was  completed  and 
accepted  by  the  Turnpike  Company.  According  to 
this    arrangement    the     Railroad     Company    constructed 

• 

a  road  by  means  of  embankments,  by  which  the  turn- 
pike led  by  an  easy  ascent  to  the  top  of  the  tunnel 
near  its  termination,  and  then  followed  the  top  of  the 
tunnel  as  the  bed  of  the  turnpike,  until  it  entered 
Broad  street,  in  Nashville.  After  the  road  was  so 
constructed  by  the  Railroad  Company,  and  received  as 
completed  by  the  Turnpike  Company,  the  latter  put 
up  railings  so  as  to  make  the  approach  to  the  top  of 
the  tunnel  safe  from  accidents. 

This  railing  continued  to  be  kept  up  by  the  Turn- 
pike Company  until  it  was  torn  away  by  the  Federal 
army,  who  also  made  a  deep  excavation  near  the 
turnpike,  and  about  the  place  where  the  turnpike  com- 
menced ascending  to  reach  the  top  of  the  tunnel. 
After  the  war  the  Turnpike  Company  &iiled  to  replace 
the  railing,  or  to  have  the  pit  excavated  by  the  Fe- 
deral army  filled.  In  consequence  of  the  absence  of 
the  railing,  the  horse  of  plaintiff,  when  ascending  to- 
wards the  top  of  the  tunnel,  became  frightened  by  the 
smoke  from  a  locomotive  emerging  from  the  tunnel, 
and  backing  down  the  grade,  his  wagon  was  precipi- 
tated into  the  pit  referred  to,  and  he  and  his  horse 
seriously  injured. 

The  averment    in    the    declaration    is,    that  plaintiff 
was   injured  in  consequence  of  the  road  leading  up  the 
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embankment  to  the  top  of  the  tunnel  not  having 
proper  railings  or  bannisters  put  up^  and  that  it  was 
the  duty  of  the  Railroad  Company  to  have  put  up 
such   railing  or  bannisters. 

According  to  the  proof,  the  public  had  an  ease- 
ment in  that  part  of  the  ground  occupied  by  the  rail- 
road and  the  turnpike,  as  part  of  the  Granny  White 
road,  for  many  years  before  either  of  these  roads  was 
chartered.  It  may  be  questioned  whether  the  Legis- 
lature could  grant  to  a  Railroad  or  Turnpike  Com- 
pany the  right  to  appropriate  the  easement  which  the 
public  have  in  a  public  road  to  the  construction  of  a 
railroad  or  turnpike,  without  the  consent  of  the  owners 
of  the  fee,   and   without   compensation   therefor. 

But  no  such  question  is  raised,  either  by  the 
pleadings  or  the  proof.  We  may  assume  for  the 
purposes  of  the  present  case,  that  the  old  road  ceased 
to  exist  as  a  public  easement  after  the  construction  of 
the  railroad  and  turnpike.  The  only  question  raised 
by  the  pleadings  and  proof  is,  whether  the  Railroad 
Company  was  bound  to  protect  travelers  on  the  turn- 
pike from  injuries,  by  constructing  railings  or  bannis- 
ters on  that  part  of  the  turnpike  approaching  to  and 
upon  the  tunnel,  so  as  to  avoid  such  accidents  as  oc- 
curred in   the  present  case. 

It  is  clearly  the  duty  of  a  Railroad  Company,  in 
constructing  their  road  either  over  or  under  a  public 
road  or  turnpike,  to  make  the  travel  on  such  public 
road  or  turnpike  as  safe  as    practicable.       But  in    the 
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case  before  us,  there  was  no  existing  turnpike  to  be 
crossed  by  the  railroad. 

The  rights  of  the  Railroad  Company  first  accrued, 
and  when  the  Turnpike  Company  was  chartered,  the 
duty  devolved  upon  that  company  to  so  construct  its 
road  in  reference  to  t!ie  railroad  as  to  insure  safety 
to  travel  on   its  own  road. 

It  appears  from  the  proof  that  the  two  Companies 
acted  in  concert  in  securing  to  each  its  chartered  rights, 
and  both  seem  to  have  understood  that  when  the  Rail- 
road Company  had  completed  the  road  approaching  the 
tunnel,  according  to  contract,  that  then  the  Turnpike 
took  control  of  it,  and  proceeded  to  make  travel  on 
it  safe  by  means  of  the  necessary  railings  or  bannis- 
ters. We  think  it  manifest  that  the  Turnpike  Com- 
pany construed  [their  duties  and  obligations  correctly 
in  putting  up  the  railings  or  bannisters  on  their  road, 
and  that  the  accident  in  question  was  the  result  of 
the  negligence  of  the  Turnpike  Company,  and  not  of 
the  Railroad  Company.  It  follows  that  there  was  no 
error  in  the  charge  of  the  Court,  and  the  judgment 
is  aiBrmed. 


24— vol.  3. 
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John  Barnes^  in  error,  v.  Wm.  Vickers,  et  ah. 

Ejbctment.  Stven  yean  posaemcn.  Color  of  Title.  To  make  out  a  title 
under  the  first  section  of  the  Statute  of  Limitation,  the  adverse  pos- 
session must  be  under  color  of  title,  and  the  Statute  does  not  begin  to 
run  so  as  to  vest  a  title  under  this  section,  until  the  possession  was 
begun  with  the  color  of  title.  A  party  cannot  connect  his  possession 
of  the  land  previous  to  obtaining  a  deed  with  his  subsequent  posses- 
sion under  a  deed,  to  make  out  the  seven  years. 


FROM  WARREN. 


Appeal  from  the  Circuit  Court.  Thos.  N.  Frazier, 
Judge,   by   interchange  with  Judge  Hickerson. 

Smith  &  Clark,  and  W.  *V.  Whitsen  for  Vickers. 

Savage  &  Swofford  for  Barnes. 

McFarland,   J.,   delivered  the  opinion  of  the   Court. 

This  action  of  ejectment  was  prosecuted  by  Sarah, 
Mary  H.,  William  and  R.  L.  Vickers,  to  recover  of 
Barnes  a  tract  of  land.  The  two'  latter  recovered 
each  an  undivided  one-sixth  of  the  tract,  the  two 
former  failed.  Barnes  took  a  bill  of  exceptions,  and 
has  appealed  in  error.  The  plaintiff^s  title  consisted 
of  a  grant  from  the  State  to  Jacob  Martin,  Sr.,  and 
Daniel  White,  dated  in  1838,  and  a  deed  from  Jacob 
Martin,  Sr.,  to  Mary  H.  Vickers,  the  wife  of  Wm. 
S.   Vickers,   and  her  five  children,   dated     1853.      The 
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plaintifl^  are  four  of  the  five  children  of  Mary  H. 
Viekers,  who,  with  her  hasband,  is  still  alive,  but 
they   do  not  prosecute    the  action. 

The  defendant  had  been  in  possession  some  fifteen 
years  before  the  action  was  brought.  He  held  under 
Charles  Barnes,  who  claimed  to  have  purchased  it  from 
William  S.  and  Mary  .H.  Vickers,  and  had  a  deed 
signed  by  them,  which  was,  however,  never  privily 
acknowledged  by   Mary  H. 

The  Circuit  Judge  held  correctly,  as  we  think,  that 
the  deed  of  Jacob  Martin,  Sr.,  to  Mary  H.  Vickers, 
and  her  five  children  vested  them  with  title  as  tenants 
in  common;  but  it  will  be  seen  that  the  grant  was 
to  Jacob  Martin  and  Daniel  White  jointly,  and  the 
deed  was  only   made  by   Martin. 

The  Judge  charged  correctly  that  seven  years  ad- 
verse possession  by  Mary  H.  and  her  children  under 
this  deed,  which  purported  to  convey  the  entire  estate 
in  fee,  would  divest  the  title  of  White,  and  vest  them 
with  a  perfect  title;  but  as  we  understand  the  charge, 
he  also  instructed  the  jury  that  in  order  to  make  out 
this  possession,  the  plainti£&  might  connect  their  pos- 
session of  the  lahd  previous  to  the  time  they  obtained 
the  deed  of  Martin,  with  their  subsequent  possession, 
to  make  out  the  seven  years.  Previous  to  the  time 
they  obtained  the  deed,  they  had  been  in  possession  of 
the  land  under  a  parol  purchase.  This  charge,  we 
think  was  erroneous.  To  make  out  a  title  under  the 
first  section  of  the  Statute  of  Limitation,  the  adverse 
possession  must  be  under  a    color    of  title.      Adverse 
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possession  for  seven  years  without  color  of  title,  will, 
under  the  second  section,  bar  the  plaintiffi'  action,  but 
this  is  merely  defensive  and  creates  no  title,  unless 
the  possession  be  long  enough  to  raise  a  presumption 
of  a  grant;  so  that  the  possession  without  color  of 
title,  and  possession  after  color  of  title  was  obtained, 
are  entirely  different  as  to  the  character  and  e£fect. 
The  Statute  did  not  begin  to  run  so  as  to  vest  a 
title  under  the  first  section,  until  the  possession  was 
begun  with  the  color  of  title.  There  was  no  evidence 
of  seven  years  possession  under  the  deed,  if  indeed, 
the  evidence  showed  seven  years  possession  in  alL  The 
Judge  on  this  point  said,  that  when  an  outstanding 
title  is  set  up,  it  must  be  a  valid  and  subsisting  title, 
and  not  one  barred  by  the  Statute  of  Limitations. 
This  is  true,  but  a  plaintiff  must  in  the  first  instance 
make  out  a  prima  fadie  title  in  himself.  The  defect 
here  is  not  that  there  is  an  outstanding  title  in  White 
to  one-half  of  the  land,  but  the  plainti&  have  fiiiled 
to  make  out  a.  title  as  to  one-half.  White's  title 
may  be  barred,  but  it  does  not  follow  that  it  vested 
in  the  plaintiff;  it  may  enure  to  the  benefit  of  the 
defendant*  Nor  do  we  think  this  a '  case  where  the 
possession  of  the  defendant  goes  to  perfect  the  title  of 
the  plaintiff,  the  titles  are  not  one  but  adverse.  For 
the  error,  the  judgment  must  be  reversed,  and  a  new 
trial  awarded. 
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Mayor  and  City  Council  of  the  City  of  Nash- 
ville V.  Chab.  Sheperd. 

1.  Special  Jubieb.    Sdeetion  cmd  tsontiUation  of.    The  law,  in  its  provision 

for  a  special  jtuy,  contemplates  the  selection  of  men  with  reference  to 
their  superior  competency  and  fitness  to  try  and  determine  the  parti- 
cular issues  involved  in  the  case,  and  not  with  reference  to  their  rela- 
tion to  the  parties,  as  heing  or  not  heing  of  their  race  or  color. 

2.  Saue.    Same,    It  was,  therefore,  erroneous  for  the  Circuit  Court  to 

select  one-half  of  a  jury,  upon  a  party's  application,  solely  because 
they  were  colored  men. 

Cases  cited :  2  Tidd's  Practice,  788 ;  Black.  Comm.,  Book  3,  357, 

Code  cited :  2!3981,  et  se^.,  4029,  3993-7. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel 
Baxter^   Judge. 

John  Lellyett  for  Mayor  and  City  Council  of 
Nashville. 

Jno.  Trimble,  Brown,  Martin  and  Wade  for 
Sheperd. 

Deaderick,    J.,    delivered    the    opinion   of  the    Court. 

This  suit  was  originally  instituted  against  the  Mayor 
and  City  Council  of  the  City  of  Nashville  and  the 
Kichland  Creek  Turnpike  Company  by  defendant  in 
error,  Sheperd. 
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A  nolle  prosequi  was  subsequently  entered  as  to  the 
turnpike  company,  and  at  the  January  Term,  1871,  of 
the  Circuit  Court  of  Davidson  County,  a  verdict  was 
rendered  in  favor  of.Sheperd  against  the  city  for  $500, 
and  judgment  thereon  pronounced,  from  which  the  city 
has  appealed  to  this   Court. 

The  suit  was  brought  by  Sheperd,  a  man  of  color, 
for  injuries  received  by  him  upon  one  of  the  streets 
of  the  city,  by  reason  of  its  being  out  of  repair,  as 
alleged  in  his  declaration.  The  bill  of  exceptions 
shows,  that  upon  the  calling  of  the  cause  for  trial,  the 
plaintiff,  by  his  counsel,  stated  to  the  Court  the  cause 
of  action,  and  that  the  plaintiff  was  a  colored  man,  . 
and  thereupon  moved  the  Court  to  summon  and  em- 
pannel  a  special  jury,  to  consist  one-half  of  colored 
men  and  one-half  of  white  men,  upon  consideration 
whereof  the  Court  so  ordered;  and  to  this  action  of 
the  Court  the  defendant  then  and  there  excepted.  The 
jury,  however,  under  the  order  of  the  Court,  consisting 
of  six  white  and  six  colored  men,  was  empanneled,  and 
rendered  their  verdict  as  befoi:e  stated.  Objection  is 
taken  by  plaintiff  in  error  to  the  mode  in  which  the 
jury  was  selected,  and  the  principle  upon  which  it  was 
constituted. 

Sec.  3981  of  the  Code,  et  aeq.,  prescribe  the  man- 
ner of  appointment  and  the  qualifications   of  jurors. 

The  duty  and  power  of  appointment  belong  pri- 
marily to  the  County  Court,  and  in  the  selection  of 
jurors  they  are  required  to  select  such  jurors  only  as 
they    know,  or    have    good    reason  to  believe,  are  es- 
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teemed  in  the  community  for  their  integrity,  fair 
character  and  sound  judgment,  and  with  certain  quali- 
fications as  to  residence,  etc.  Such  are  the  qualifica- 
tions that  the  law  regards  essential  to  the  right  per- 
formance  of  the  high'  trusts  and  responsible  duties  im- 
posed upon  juries.  Such  men  can  be  found  in  every 
civil  district  of  every  county  of  the  State,  and  if  they 
are  not  found  in  the  jury-box  it  is  because  the  duty 
imposed  on  their  selection  has  not  been  faithfully  per- 
formed. 

But  by  §4029  of  the  Code,  it  is  provided,  that  on 
motion  of  either  party,  in  any  civil  action,  a  special 
jury  may  be  ordered  and  summoned,  if,  in  the  opinion 
of  the  Court,  it  is  proper,  the  additional  cost  to  be 
taxed  to  the  losing  party.  And  where  special  juries 
are  allowed  by  law,  the  Court  shall  designate  good 
and  lawful  men,  and  the  Sheriff  shall  summon  them 
mdavier  from  the  body  of  the  county.  Code,  §§3993, 
3997.  The  cases  in  which  ^^  special  juries  are  allowed 
by  law'^  are  not  specified  or  defined  by  the  Code, 
but  §4029  authorizes  such  a  jury,  on  motion  of  either 
party,  "if  in  the  opinion  of  the  Court  it  is  proper." 
In  2  Tidd's  Practice,  788,  it  is  said  that  "special 
juries  appear  to  have  been  first  introduced  in  the 
King's  Bench,  upon  trial  at  bar  of  causes  of  great 
consequence.'' 

The  practice  was  for  an  officer  of  that  Court,  called 
the  Master,  to  name  forty-eight  freeholders  of  the  rank 
and  dignity  of  Esquires,  and  have  the  parties  alter- 
nately strike  the  names  of  all  but  a  sufficient  number 
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to  constitute  a  jury,  and  the  remaining  number  were 
summoned  by  the  SherijST  to  try  the  cause.  The  pur- 
pose seems  to  have  been  to  obtain  jurors  of  higher 
qualifications  than  those  usually  returned  in  the  ordinary 
mode,  for  the  trial  of  causes;  or,  as  Blackstone  ex- 
presses it,  ^'Special  juries  were  originally  introduced  in 
trials  at  bar,  when  the  causes  were  of  too  great  nicety 
for  the  discussion  of  ordinary  freeholders,  or  where  the 
Sheriff  was  suspected  of  partiality/'  Black.  Comm., 
Book  3,  357.  He  adds  that  by  Statute  3  Geo.  2, 
Ch.  25,  either  party  is  entitled,  upon  motion,  to  have 
a  special  jury  ^struck  upon  the  trial  of  any  issue,  upon 
paying  the  extraordinary  expense,  a  provision  very 
similar  to  that  contained  in  our  Code,  §4029.  We 
can  see  a  reason  for,  and  fitness  in,  the  summoning 
of  a  jury  of  merchants  to  try  a  question  of  commer- 
cial law  between  two  parties,  irrespective  of  their  class 
or  nationality,  but  there  is  no  more  reason  why  half 
of  a  jury  should  be  black  and  half  white,  to  try  an 
issue  between  a  man  of  African  descent  and  a  white 
man,  than  there  is  that  half  of  a  jury  should  be  Irish 
and  half  French  to  try  an  issue  between  an  Irishman 
and  a  Frenchman.  We  think  the  law,  in  its  provi- 
sion for  a  special  jury,  contemplates  the  selection  of 
men  with  reference  to  their  peculiar,  or  at  least  superior 
competency  and  fitness  to  try  and  determine  the  par- 
ticular issues  involved  in  the  case,  and  not  with  ref- 
erence to  their  relation  to  the  parties,  as  being  or  not 
being  of  their  race  or  color. 

The  law,  as  it  now  exists,   makes  no  such  distino- 
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tion;  and  while  the  Courts  have  no  right  to  exclude 
any  one  from  the  jury-box,  otherwise  qualified,  on  ac- 
count of  race  or  color,  the  law  makes  it  the  duty  of 
the  County  Court  to  select  as  jurors  citizens  of  the 
county,  of  integrity,  fair  character  and  sound  judgment, 
and  these  considerations  should  control  the  Circuit 
Judge  when  he  exercises  the  power  of  designating 
jurors,  which  it  seems  he  may  do  under  the  provisions 
of  §§3993  and  3997  of  the   Code. 

Ordinarily,  we  would  not  undertake  to  control  the 
exercise  of  the  discretion  of  the  inferior  Courts,  but 
in  this  case  we  can  see  from  the  record,  that  the 
Court  selected  one-half  of  the  jury  upon  plaintiff's 
application,  solely  upon  the  ground  that  they  were 
colored  men,  and  we  regard  this  as  so  fundamentally 
erroneous,  and  so  likely  to  lead  to  mischievous  conse- 
quences and  pernicious  results,  that  we  feel  constrained 
to  reverse  the  judgment  and  remand  the  cause  for  a 
new  trial. 
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McNairy  V.  Hicks. 

Landlord  ajstd  Tenant.  Tretpats.  Rights  of  lessee.  Where  there  was 
an  avowed  trespafiser  upon  the  lessee's  right  of  possession,  who  pre- 
tended no.  claim  to  or  interest  in  the  property,  and  who  so  notified  the 
lessee,  and  the  latter  never  objected  to  paying  rent  on  account  of  such 
trespasser's  occupancy  of  the  premises  lAitil  more  than  a  year  from 
the  beginning  of  the  lease ; 

Heldj  That  it  was  the  right  and  duty  of  the  lessee,  who  was  in  contem- 
plation of  law  in  possession  from  the  moment  of  the  delivery  of  the 
lease,  to  eject  the  trespasser,  and  not  the  duty  of  the  lessor,  unless  he 
holds  under  some  claim  of  right.  And  there  must  be  something 
which  in  law  amounts  to  an  eviction  or  expulsion  of  the  tenant  to 
work  a  suspension  of  the  rent. 

Authorities  cited :  Taylor  on  Landlord  and  Tenant,  215-19;  1  Washb. 
B.  P.,  461. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.    Nathaniel  Baxter, 
Judge. 

A.  G.  Merritt  for   McNairy. 

No  brief  appears  for  Hicks. 

Sneed,  J.,   delivered  the  opinion   of   the  Court. 

.  The  plaintiff  leased  a  lot  in  Nashville  to  the  de- 
fendant for  four  years,  from  the  1st  of  January,  1870. 
The  rent  agreed  to  be  paid  was  $200,  payable  in  two 
instalments,   on    the    1st  of   July  and    October.      This 
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action  was  brought  to  recover  the  balance  of  the  in- 
stalment due  on  the  1st  of  October,  1870,  and  the 
whole  of  the  instalment  due  on  the  1st  of  July,  1871, 
the  defendant  having  paid  the  rent  due  the  1st  of 
July,  1870,  and  a  portion  of  that  due  the  1st  of 
October,   1870. 

The  verdict  and  judgment  below  w'ere  for  the 
plaintiff,  from  which  Hicks,  the  defendant,  has  appealed 
in  error.  The  defendant  resists  a  recovery  upon  the 
theory  that  the  lessor's  covenant  for  quiet  enjoyment 
of  the  property  had  been  broken.  The  facts  are, 
that  the  defendant,  afler  inspecting  the  lot,  applied  in 
person  to  the  plaintiff's  agent  to  lease  it,  and  the 
contract  was  at  once  closed.  The  defendant  was  an 
ice  merchant,  and  proposed  to  erect  on  the  lot  a  large 
ice  depot.  It  appears  that  one  firennan  had  leased 
the  lot  before  the  war,  and  being  an  iron  foundryman, 
had  erected  a  portion  of  his  machinery  on  the  lot, 
and  also  some  sheds  used  by  him  as  shelters  or  de- 
positories for  scrap  iron  and  such  articles  of  iron  man- 
u£icture  as  his  customers  brought  in  for  repairs. 
Brennan  had  thus  occupied  the  lot  from  the  beginning 
of  his  term  as* lessee  until  expelled  by  a  detachment 
of  the  Federal  army  during  the  war.  At  the  termi- 
nation of  the  war,  his  lease  having  long  since  expired, 
Brennan,  without  renewal,  re-occupied  a  portion  of  the 
lot,  having  appropriated  about  ten  feet  of  it  in  the 
erection  of  his  boilers,  and  the  part  also  on  which  said 
sheds  were  located.  This  was  the  condition  of  things 
when   the   defendant  leased    the    lot,   all  of    which   was 
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well   known   to   the   defendant.       Brennan  was   informed 
by   the  defendant  of   the    lease^   and    set    up   no   claim 
to   any    portion   of   the    lot^   but    promised    at  once   to 
leave   it^   and  to   take   off   all   of   said   erections.       This 
he    promisied    to   do   time   after    time,   whenever    called 
upon,   but   continually   neglected   to   do  so.       He  offered 
to   pay   defendant  rent    for  the    portion   of    the    lot   so 
occupied  by   him,   but   no   contract   for  rent  was  agreed 
on    between   them.       It    is   admitted    by   defendant   that 
Brennan   nevert  claimed   the    lot,   or   forbade    his   entry, 
but  simply   temporized   with   defendant   in   promising   to 
remove   and    failing    to   do   so.       In   the    meantime   the 
defendant    has    taken   no    steps   to    eject    him,   but    has 
rented  other  property,  and  permitted   Brennan  to  occupy 
the   premises   up  to  the  time  of  the   trial  of  this  action. 
He    promptly   paid    the    first    half-yearly   instalment   of 
rent  for   1870,   and  paid  a   part  of  that  falling  due   in 
October,    1870,   without   further   complaint   to  the   plain- 
tiff   than  that    he   had    no   money   to   pay   the   balance. 
It  appears  that  he   never  did   object  to   paying   rent  on 
account   of    Brennan's   occupancy   of   the   premises   until 
July,    1871,   about  the   time    this    action    was    brought. 
The  plaintiff,  upon  said  complaint,  called  upon   Brennan, 
who   at  once   notified   defendant   in   writing,   as    be    had 
often  before  done  verbally,  that  he  had  no  claim  upon 
the    property,   and    that    he,   the   defendant,   could    take 
possession    at    any    time.       It    is    manifest,    upon    this 
state   of  facts,   that   Brennan   was  an  avowed   trespasser 
upon  defendant's   right  of  possession,  and  pretending   no 
claim   or  interest    in   the   lot,  claiming    no  right  under 
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his  old  lease  or  otherwise,  it  was  the  right  and  duty 
of  the  defendant,  who  was  in  contemplation  of  law  in 
possession  from  the  moment  of  the  delivery  of  the 
lease,  to  eject  Brennan,  and  not  the  duty  of  the  plain- 
tiff. It  would  have  been  otherwise,  however,  if 
Brennan  had  been  holding  under  a  claim  of  right. 
In  that  event  the  covenant  for  quiet  enjoyment,  im- 
plied in  every  lease,  would  have  imposed  upon  the 
plaintiff  the  duty  of  protecting  the  defendant's  posses- 
sion. Thus  it  is  said,  there  must  be  something,  which 
in  law  amounts  to  an  eviction  or  expulsion  of  the 
tenant,  to  work  a  suspension  of  the  rent.  A  mere 
trespass  on  the  premises,  though  attended  with  great 
inconvenience  or  obstruction  to  the  tenant  in  the  bene- 
ficial enjoyment,  is  not  enough.  1  Washb.  E.  P., 
461.  If  the  tenant  is  ousted  by  one  who  has  no 
title,  it  is  only  a  trespass,  and  the  law  leaves  him 
to  his  remedy  against  the  wrong  doer,  as  it  arises 
from  no  fault  of  the  landlord.  If  the  party  holding 
be  a  wrong  doer,  the  remedy  of  the  lessee  is  as  per- 
fect and  effectual  to  dispossess  him  after,  as  that  of 
the  lessor  was  before,  the  execution  of  the  lease,  either 
by  ejectment  or  summary  proceedings  under  the  Statute. 
Therefore,  where  the  lessee  is  prevented  from  entering 
into  possession  by  a  former  tenant  whose  term  has 
expired,  his  remedy  is  against  the  latter  and  not 
against  the  landlord.  Taylor,  Land,  and  Tenant,  215, 
219. 

These  principles  we  hold  to  be  decisive  of  the  case. 
They  sustain  the  charge  of  the   Court  to  the  jury,  and 
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also  sustain  the  ruling  of  his  Honor  in  declining  to 
charge  as  requested.  The  defendant  could  have  ousted 
the  trespasser  at  any  time^  and  in  a  very  summary 
manner,  and  he  must  charge  hLs  misfortune  to  his 
own  forbearance,  and  not  to  the  broken  covenants  of 
his   lease.       Affirm   the  judgment. 


Irby  Morgan  &  Co.  v.  James  C.  Snell,  et  aJs. 

1.  Contract.    SaU  of  land.   Consideration  Confederate  numey,    A  contract 

for  the  Hale  of  land  was  not  rendered  illegal  and  void  by  the  simple 
fact  that  the  consideration  was  Confederate  Treasury  notes,  the  con- 
tract having  been  freely  and  fairly  made,  and  the  consideration  having 
been  voluntarily  received. 
Code  cited :  §?2030,  2073. 

2.  Same.     Title  bond.    HegistrtUion  of     Its  effect.    After  the  execution  and 

registration  of  a  title-bond,  the  vendor  has  no  such  interest  in  the 
lands  as  can  be  levied  on  and  sold,  where  it  defeats  the  interest  already 
acquired  by  the  vendee.  A  purchasing  creditor  of  the  vendor,  at 
Sheriff's  sale  under  such  levy,  will  hold  only  the  naked  legal  title  as 
trustee  for  the  vendee. 

3.  Same.     Tender  of  compromise.    The  purchaser  at  Sheriff's  sale,  rejecting 

a  tender  of  compromise,  and  electing  to  risk  his  title  to  the  land  upon 
the  result  of  litigation  with  the  original  vendee,  thereby  precluded 
himHelf  from  any  claim  to  the  money  tendered,  and  forfeits  all  right 
to  fall  back  upon  an  election  which  only  depended  upon  his  giving  up 
the  litigation,  unless  the  vendee  fails  to  insist  upon  his  superior  title, 
and  merely  seeks  to  redeem  the  land;  in  such  case  he  would  be  estopped 
from  claiming  the  land  without  paying  the  redemption  money. 


FROM   BEDFORD. 


Appeal   from  the  Chancery  Court.     Jno.  P.  Steele, 
Cliancellor. 
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E.  H.  East,  Colyar,  Marks  &  Turkey  and 
Davidson  &  Buchanan  for  Morgan  &  Co. 

ScuDDER,  WiSENER  &  IvEY  for  Snell. 

Nicholson,   C.  J.,  delivered    the  opinion  of  the   Court 

On  the  11th  of  May,  1863,  Meredith  P.  Gentry, 
agreed  with  Irby  Morgan,  of  the  firm  of  Irby  Morgan 
&  Co.,  to  sell  and  convey  to  him  his  tract  of  land 
of  850  acres,  in  Bedford  county,  for  J60,000  in  Con- 
federate Treasury  notes.  The  money  was  paid,  and 
its  payment  acknowledged  in  an  obligation  of  that 
date,  in  which  Gentry  bound  himself,  at  a  subsequent 
time,  to  execute  to  Morgan  a  deed  in  fee  simple,  with 
full  warranty  of  title.  This  obligation  was  registered 
in  Bedford  county,  on  the  12th  of  May,  1863.  In 
pursuance  of  his  bond,  on  the  11th  of  September, 
1865,  Gentry  executed  to  Irby  Morgan  &  Co.,  a  deed 
in  fee  simple  for  the  land,  the  consideration  money 
having  belonged  to  that  firm,  who  thereupon  went  into 
possession  of  the  land.  But  after  the  execution  ot 
the  bond  for  title,  and  before  the  execution  of  the 
deed,  to-wit,  on  the  12th  of  April,  1864,  James  C. 
Snell,  as  administrator  of  W.  L.  Brown,  recovered  a 
judgment  in  the  Circuit  Court  of  Bedford  county,  for 
$2,483.93  against  Gentry,  on  which  execution  issued, 
and  was  levied  on  the  land  as  Gentry's  property,  and  it 
was  sold  on  the  19th  of  July,  1864,  when  James  C. 
Snell  became  the  purchaser,  at  the  amount  of  his 
execution.       On    the    21st    of    November,    1866,  Snell 
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took  from  the  Sheriff  his  deed  for  the  land.  Sabse- 
quently^  Snell  commenced  his  action  of  ejectment  for 
the  land^  against  the  tenants  of  Morgan  &  Co.;  where- 
upon Morgan  &  Co.  filed  their  bill  to  enjoin  the 
prosecution  thereof.  This  bill  was  filed  on  the  24th 
of  August^  1867.  In  it  they  alleged  that  they 
acquired  a  good  title  to  the  land  by  the  obligation 
and  deed;  that  Gentry  had  no  leviable  title  when 
SnelFs  execution  was  levied  on  the  land^  and  that  he 
obtained  no  title  by  virtue  of  the  Sheriff^'s  deed. 
They  further  allege^  that  in  order  to  avoid  all  litigation 
and  unnecessary  trouble^  they  tendered  to  defendants, 
heretofore  on  the  5th  of  February,  1867,  the  sum  of 
$2,966.46,  as  redemption  of  said  land,  and  to  avoid 
all  trouble,  and  to  insure  defendant  against  any  loss, 
and  told  defendant,  that,  if  that  sum  was  not  the 
correct  amount,  to  name  the  proper  sum,  and  they 
would  pay  it;  and  if  said  sum  tendered  by  them  was 
not  the  correct  amount,  it  was  a  mere  mistake  and 
accident,  and  that  they  now  stand  ready,  and  hereafter 
to  pay  that  amount  into  Court,  or  any  other  amount 
ordered  by  the  Court,  "but  complainants  will,  in  addi- 
tion to  the  above,  insist  that  defendant  is  entitled  to 
nothing,  as  he  had  no  right  to  sell  said  land  as  the 
property  of  said  Gentry,"  etc.  Complainants  prayed 
for  a  perpetual  injunction  of  defendant's  action  of 
ejectment,  for  the  reasons  alleged,  and  that  complainants 
have  the  right  to  redeem  said  land,  to  remove  said 
levy  and  Sheriff's  deed  as  a  cloud  from  their  title, 
etc.      Snell  answered,  and  filed  his    cross-bill,  in  both 
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of  which  he  insists  upon  the  validity  of  his  title  as 
deraigned  through  his  levy  and  sale  by  the  Sheriff^ 
and  that  the  title  bond  and  deed  from  Gentry  to 
Morgan  &  Co.,  are  both  void,  because  founded  on  the 
illegal  consideration  of  Confederate  Treasury  notes,  and 
he  prays  to  have  them  removed  as  clouds  upon  his 
title.  He  admits  that  he  knew  of  the  title-bond  from 
Gentry  to  Morgan,  when  his  levy  and  sale  took  place. 
He  also  admits  the  tender  of  the  amount,  as  alleged 
by  complainants^  and  that  he  refused  to  accept  the 
money,  and  he  denies  that  Morgan  &  Co.  had  the  right 
to  redeem  the  land. 

In  the  progress  of  the  cause,  W.  S.  Jett,  and  other 
creditors  of  Gentry,  became  parties,  as  also  the  heirs 
and  representatives  of  Gentry,  claiming  'that  the  titles 
set  up  by  Morgan  &  Co.  and  Snell,  to  the  land  were 
void,  and  that  the  proceeds  thereof  should  be  appro- 
priated to   creditors,  and  the  surplus  to  Gentry's  heirs. 

The  amount  tendered  by  Morgan  &  Co.  to  Snell, 
was  brought  into  Court  during  the  pendency  of  the 
causes.  The  only  proof  taken,  is  that  of  three  witnesses 
as  to  the  tender  of  money  to  Snell;  they  prove,  that 
on  the  5th  of  February,  1867,  John  P.  White,  repre- 
senting Irby  Morgan  &  Co.,  tendered  to  James  C. 
Snell,  the  sum  of  $2,966.46,  in  satisfaction  of  the 
judgment,  interest  and  costs,  (referring  to  SnelPs  judg- 
ment against  Grentry)  up  to  that  date,  at  the  same 
time  he  waiving  no  rights  in  litigation,  and  stating 
that  they  were  the  purchasers  from  M.  P.  Gentry.     It 

is  obvious,   from   this  reference  to  the  issues  made  up 
25— vol.  3.  ^ 
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by  the  pleadings  in  the  case,  that  the  main  questions 
on  which  the  rights  of  the  litigants  were  supposed  to 
depend,  when  the  cause  was  prepared  for  hearing  and 
heard  below,  have  been  since  that  time  so  thoroughly 
and  repeatedly  determined,  that  they  are  no  longer 
open  for  discussion.  It  is  necessary  only,  therefore, 
to  state  the  conclusions  which  follow  from  these  adju- 
dications, upon  the  issues  presented,  by  the  pleadings 
and  &cts.  1.  The  contract  between  Gentry  and  Morgan, 
by  which  Gentry  agreed  to  sell  and  convey  his  land 
to  Morgan,  was  not  rendered  illegal  and  void,  by  the 
simple  &ct  that  the  consideration  was  |60,000  in  Con- 
federate Treasury  notes,  the  contract  having  been  freely 
and  fairly  made,  and  the  consideration  having  been 
voluntarily  received.  It  follows,  that,  under  the  con- 
tract, and  the  execution  of  the  bond  by  Gentry, 
acknowledging  the  payment  of  the  consideration,  Morgan 
was  vested  with  the  entire  equitable  interest  in  the  land 
and  that  the  legal  title  was  retained  by  Grentry  merely 
as  a  trustee  for  Morgan.  When  Gentry  afterwards 
executed  a  deed  to  Morgan  &  Co.,  they  then  became 
the  owners  in  fee  simple  of  the  entire  interest  in  the 
land. 

2.  The  paper  executed  on  the  1th  of  May,  1863, 
although  it  contains  some  language  appropriate  in  a 
deed,,  yet,  when  the  entire  instrument  is  examined, 
and  the  intention  of  the  parties  is  sought  for,  it  must 
be  held  to  be  only  a  bond  for  title.  But,  as  it  was 
registered  on  the  12th  of  May,  1863,  it  operated  as 
notice    from    that    time    to    all    the  world,  by  §§2030 
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aud  2073^  of  the  Code.  It  follows,  that,  after  the 
execution  and  registration  of  the  bond,  Gentry  had  no 
soch  leviable  interest  in  the  lands  as  could  be  so 
levied  on  and  sold  as  to  interfere  with  or  defeat  the 
equitable  interest  already  acquired  by  Morgan.  The 
most  that  Snell  could  acquire  by  his  purchase  at  the 
Sheriff's  sale,  was  the  naked  legal  title,  and  this  he 
would  hold  simply  as  trustee  for  Morgan.  Morgan 
had  the  same  right  to  have  the  legal  title  divested 
out  of  Snell  and  vested  in  himself,  that  he  had  as 
to  Gentry.  Snell,  therefore,  purchased  at  his  peril, 
and  has  no  right  to  call  upon  Morgan  to  pay  the 
amount  bid  by  him  on  the  land,  unless  there  is 
something  in  the  pleadings  or  proof  which  entitles 
Snell  to  this  amount. 

3.  We  have  already  seen,  in  referring  to  the  plead- 
ings, that  Snell  rested  the  validity  of  his  claim  to  the 
land  upon  the  assumption,  that,  as  a  legal  proposition, 
the  contract  between  Gentry  and  Morgan  was  void, 
because  of  the  illegality  of  the  consideration,  as  dis* 
closed  upon  its  &ce.  We  have  seen,  also,  that  while 
Morgan  &  Co.  insisted  on  the  validity  of  their  title, 
notwithstanding  it  rested  on  the  consideration  of  Con- 
federate money,  yet,  sooner  than  risk  the  settlement  of 
this  question  of  law,  they  preferred  to  avoid  the 
litigation  necessary  for  the  settlement  by  paying  to 
Snell  the  amount  of  his  judgment  against  Gentry. 
Hence  the  proof  shows,  that,  before  filing  this  bill, 
they  tendered  to  Snell  the  sum  of  $2,966.49,  in  satis- 
faction  of  his  judgment,   interest  and  costs,   up  to   the 
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date  of   the  tender^  but  waiving  no  rights  in  litigation, 
and  claiming   the  land  aa  purchasers. 

It  is  manifest  that  this  tender  was  made  not  only 
as  a  proposal  to  avoid  what  was  considered  doubtfiil 
litigation  in  regard  to  the  title  to  the  land^  but  also 
to  secure  whatever  benefit  there  might  be  in  claiming 
the  right  to  redeem  the  laud.  Soon  after  this  proposal 
was  rejected  by  Snell^  Morgan  &  Co.  filed  their  bill 
and  in  this  they  present  their  claim  in  two  aspects; 
first,  insisting  on  their  title,  and  second,  insisting  on 
their  right  to  redeem,  and  again  tendering  to  Snell 
the  full  amount  of  his  judgment,  interest  and  costs. 
It  was  then  in  the  discretion  of  Snell,  to  elect  to 
receive  his  money  and  terminate  the  litigation,  or  to 
reject  the  proffered  tender,  and  take  the  chances  of 
holding  the  entire  tract  of  land  as  the  result  of  the 
litigation.  He  elected  to  litigate  for  the  land,  and  it 
is  now  insisted  for  him,  that  he  had  a  right  to  do 
this,  and  after  having  exhausted  his  chances  for  the 
land,  that  he  can  still  elect  to  take  the  amount  of  his 
judgment  and  interest.  This  position  of  Snell  rests 
upon  the  assumption  that  Morgan  &  Co.  are  simply 
prosecuting  their  bill  to  redeem  the  land,  which  it  is 
correctly  stated,  would  be  such  an  admission  of  Snell's 
title,  that  they  would  be  estopped  from  claiming  the 
land  without  paying  the  redemption  money.  But 
Morgan  &  Co.  do  not  file  their  bill  simply  to  redeem, 
but  they  set  up  and  insist  upon  their  superior  title  to 
the  land,  and  if  they  shall  succeed  in  that  claim,  they 
concede  no   right    in    Snell    to  claim  anything.      They 
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repudiate  and  deny  his  title,  bat  take  the  ground,  that, 
if  they  are  mistaken  in  this,  they  have  brought  their 
money  into  Ck>urt,  and  propose  to  rely  upon  the  right 
to  redeem.  But  to  avoid  the  trouble  and  expense  of 
the  litigation,  they  offer  to  indemnify  Snell  against  loss 
by  letting  him  take  the  money  so  tendered  and  brought 
into  Court.  We  think  it  clear,  that,  when  Snell  re- 
fused to  accept  this  offer  of  compromise,  and  elected 
to  risk  his  title  upon  the  result  of  the  litigation,  he 
thereby  precluded  himself  from  any  claim  to  the  money 
tendered,  unless  it  should  be  decreed  to  him  as  the 
judgment  of  the  Court  upon  the  questions  involved  ^in 
the  litigation.  Having  rejected  the  money  tendered  to 
him  by  Morgan  &  Co.  as  the  price  of  their  peace, 
and  forced  them  to  continue  the  litigation  until  it  is 
ascertained  that  he  has  no  title  to  the  land,  Snell  has 
clearly  forfeited  all  right  to  £ill  back  upon  an  election, 
which  only  depended  upon  his  giving  up  the  litigation. 
It  is  clear  that  the  question  of  the  right  of  redemp- 
does  not  arise  in  the  case.  It  is  equally  clear,  that, 
as  the  paramount  title  of  the  land  is  in  Morgan  & 
Co.,  Snell  has  no  legal  claim  to  the  money  brought 
into  Court,  and  that  he  has  lost  the  right  to  claim 
it  as  the  consideration  of  a  compromise,  by  refusing 
to  accept  the  offer  at  the  proper   time. 

The  only  ground  upon  which  the  creditors  of  Gentry 
ean  attack  the  conveyance  from  Gentry  to  Morgan  & 
Co.  is,  that  it  was  made  to  hinder  and  delay  or  de- 
fraud his  creditors.  They  make  no  such  allegations. 
It  is  said  that    Gentry,    being  a  prominent  rebel,  was 
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apprehensive  that  he  might  be  arrested  and  his  property 
confiscated^  and  that  he  sold  his  land  to  avoid  the 
apprehended  consequences.  But  these  allegations  are 
not  sufficient  to  raise  either  the  question  of  duress  or 
of  fraudy  and  if  they  were,  there  is  no  proof  sup- 
porting them.  As  far  as  the  record  shows,  Gentry 
sold  and  parted  with  his  land  freely  and  voluntarily, 
and  received  payment  in  Confederate  money,  because 
he  preferred  J60,000  in  that  currency  to  the  land. 
There  is  nothing  in  the  case  raising  the  slightest 
suspicion  as  to  the  fairness  of  the  transaction  on  the 
p^  of  Morgan,  nor  of  any  purpose  or  intent  on  the 
part  of  either  of  them  to  hinder,  delay  or  defraud 
Gentry^s  creditors.  But  if  it  could  be  inferred,  by 
any  train  of  reasoning,  that  Gentry  sold  the  land 
under  fears  of  personal  arrest,  or  of  confiscation  of 
property,  iguch  an  inference  would  be  wholly  rebutted 
by  the  fact,  that,  after  the  war  closed,  he  voluntarily 
executed  the  deed,  in  pursuance  of  his  bond,  thereby 
iuUy  ratifying  and  confirming  the  trade  made  in 
1863. 

It  follows  that  neither  the  creditors  nor  the  heirs 
of  Gentry  are  in  a  position  to  attack  the  conveyance. 
The  result  is,  that  the  Chancellor's  decree  will  be 
reversed,  and  a  decree  will  be  rendered  setting  aside 
the  Sheriff's  deed  to  Snell,  as  a  cloud  upon  the  title 
of  Morgan  &  Co.  and  vesting  the  fee  simple  title  in 
them.  The  cross-bill  of  Snell  will  be  dismissed,  and 
he  will  pay  the  costs  thereof  and  of  the  bill  of  Morgan 
&  Co.    against  him,   and   of   the   ejectment   suit.       The 
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other  cross-biUs  of  the  creditors^  and  heirs  of  Gentry 
will  be  dismissed,  and  they  will  respectively  pay  the 
costs  thereof. 


C.  F.  MoRFORD,  et  al.y  v  E.  B.  Hamner,  et  cd. 

Vemdob's  Leen.  Bents  not  to  be  applied  to  the  aaU^adum  of.  Beoeiver. 
Where  a  complainant  seeks  to  enforce  his  vendor's  lien,  a  Beoeiver 
will  not  he  appointed.  It  is  no  part  of  the  contract  of  sale,  either 
express  or  implied,  that  the  vendor  shall  appropriate  anything  bat 
the  land  itself  bj  sale,  for  satiafaetion  of  his  purchase-money. 


FROM  WARREK. 


Appeal    from    the    Chancery    Court. 

Record  cannot  be  found. 

Nicholson,  C.  J.,   delivered  the  opinion  of  the  Court. 

This  case  is  pending  in  the  Chancery  Court  at 
McMinnville.  It  is  a  bill  filed  to  sell  land  to  en- 
force a  vendor's  lien.  Upon  application  of  complain- 
ant, a  Receiver  was  appointed  to  take  charge  of  the 
land  pending  the  litigation,  and  enjoining  the  defend- 
ants from  committing  waste.  This  interlocutory  decree 
was  superseded    by  one  of   the   judges  of   this    Court, 


392  NASHVILLE 


C.  JP.  Moifoid,  el  oLy  v.  E.  B.  Hamner,  el  aL 


except  as  to  SO  much  as  enjoins  defendants  from  com- 
mitting waste. 

It  is  now  moved  to  discharge  the  supersedeas, 
upon  the  ground  that  it  is  apprehended  that  the  land 
will  not  satisfy  the  balance  of  unpaid  purchase  money, 
and  that  it  is  necessary  to  appropriate  the  rents  pend- 
ing the   litigation,  to   make   up  the  deficiency. 

We  have  repeatedly  refused  to  appoint  receivers  in 
cases  where  the  complainant  is  seeking  to  enforce  his 
vendor's  lien,  upon  the  ground  that  it  is  no  part  of  the 
contract  of  sale,  either  express  or  implied,  that  the 
vendor  shall  appropriate  anything  but  the  land  itself, 
by  sale  for  the  satisfitction  of  his  purchase-money; 
and  by  the  contract  the  purchaser  is  entitled  to  the 
possession  until  the  land  shall  be  sold  to  satisfy  the 
unpaid  purchase-money. 

Upon  this  ground  the  supersedeas  in  the  present 
case  was  granted,  and  for  the  same  reason  the  motion 
to   discharge  it  is  allowed. 
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Whitly  V.  Steakly. 

1.  Attachmxmt.    Non^retideni,    Where  a  party  left  the  State  and  went  to 

Texas  with  the  intention  of  making  that  hia  place  of  residenoe;  or  if, 
after  he  got  there,  he  determined  to  make  that  his  residence,  and  was 
residing  there,  although  without  his  family,  at  the  time  the  attach- 
ment was  levied  on  his  goods  in  Tennessee,  he  will  be  considered  a 
non-resident. 

2.  Same.    Same,    If  he  had  parted  with  his  title  before  levy  of  the 

attachment,  he  will  not  be  entitled  to  recover  damages  against  the 
officer  making  such  levy. 


FROM  VAN  BUREK. 


Appeal  from  the  Circuit  Coui:t.  P.  C.  Isbell, 
Jadge. 

C.  L.  Gardenhire  for  Gracey  and   Steakly. 

CuMMiKGS^  Savage  &  Swofford  for  Whitly. 

NiCHOiaON,  C.  J.,  delivered   the   opinion  of  the    Court. 

Whitly  sued  Steakly  for  levying  on  a  lot  of  goods 
and  selling  them,  claiming  that  they  are  exempt  from 
execution  by  law.  Steakly  was  Sheriff^  and  defended 
on  two  grounds: 

1st.  Because  at  the  time  of  the  levy  Whitly  was  a 
non-resident  of  the  State,  and,  therefore,  not  entitled 
to    the    benefit    of   our    exemption    laws.      Proof   was 
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taken  on  the  question  whether  Whitley  was  a  non- 
resident  or  not. 

The  Court  charged  the  jury,  that  if  they  believed 
from  the  evidence  that  the  plaintiff  went  to  Texas 
with  the  intention  to  make  that  his  residence^  or  if, 
after  he  got  to  Texas^  he  determined  to  make  that 
his  residence,  and  was  actually  residing  there  when  the 
attachment  was  levied,  then  he  would  be  a  non-resident, 
although  he  might  not  have  carried  his  family  with 
him;  but  if  he  went  on  a  visit,  or  had  not  changed 
his  residence,   he  would  not  be  a  non-resident. 

This  charge  was  substantially  correct,  and  the  evidence 
justified  the  jury  in  finding  that  Whitly  had  go|ie  to 
Texas  and  had  actually  become  a  non-resident,  without 
any   intention   of  returning   to   Tennessee. 

2d.  The  other  ground  for  defence  was,  that  before 
leaving  for  Texas,  Whitly  had  sold  the  goods  to  one 
DeWitt. 

On  this  question  there  was  proof,  and  the  Court 
charged  the  jury,  that  if  plaintiff  had  parted  with  his 
title  to  DeWitt  before  the  levy  of  the  attachment,  then 
he  would   not  be  entitled  to  a  recovery. 

This  was  clearly  correct,  and  we  cannot  say  that 
the  jury  were  not  warranted  in  finding  against  the 
plaintiff  on   this   question. 

We  see  no  error  in  the  record,  and  affirm  the 
judgment. 
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The  State  and  S.  Watson,  Trustee,  v.  The  Bank  op 

Tennessee  and  others. 

1.  LiABiLiTT  OF  State  to  be  sued.    A  soyereign  State  is  not  liable  to  be 

sued  in  its  own  Courts  without  its  own  consent.  The  right  to  resort  to 
Courts  to  redress  grieyances,  as  against  the  State,  only  exists  where  the 
Legislature  has  exercised  its  diBcretion  in  prescribing  the  manner  and 
the  Courts  in  which  suits  may  be  brought  against  the  State.  The  legi- 
timate tribunal  for  the  enforcement  of  the  right  is  the  Legislature,  un- 
less the  Legislature  provides  for  its  enforcement  through  the  Courts. 
Distinction  between  remedies  to  enforce  liabilities  or  redress  griey- 
ances,  as  against  indiyidnals  or  corporations,  and  the  State,  discussed 
and  recognized. 
Cases  cited :  Walker  v.  Whitehead,  16  Wall.  317. 

2.  Same.     ObHgcUion  of  contracts  not  impaired.     When.    The  remedy  by  suit 

against  the  State  was  not  giyen  in  consequence  of  any  constitutional 
injunction  upon  the  Legislature  to  furnish  such  remedy,  but  purely  as 
a  matter  of  fayor  to  the  creditors  of  the  State,  thus  giving  them  the 
choice  of  two  remedies.  {2807  of  the  Code,  authoricing  suits  to  be 
brought  against  the  State,  was  not  a  contract  between  the  State  and 
her  creditors,  and  the  latter  haye  no  such  vested  rights  under  that  Sec- 
tion as  would  have  been  impaired  if  it  had  been  repealed  after  suit 
was  commenced.  Still  less  would  this  be  so  where  suit  was  instituted 
after  its  repeal,  llence  the  Act  of  1865,  repealing  this  Section  of  the 
Code,  was  constitutional  and  valid.  And  though  the  remedy  be  less 
prompt  and  convenient  than  the  old,  or  less  speedy,  the  change  of 
remedy  will  not  for  such  reason  be  invalid. 

Case  cited  :  Cooley  v.  Con.  Lim.,361;  Bronson  v.  Kinzie,  1  How.,  316; 
12  Wheat,  270;  QPetere,  369;  Curtis  v,  Whitney,  13  Wall,  68;  13 
How.,  429;  6  Wall.,  541;  7  Wall.,  506;  Burr  v.  Arkansas,  20  How., 
529;  Butler  V.  Pennsylvania,  10  How.,  416. 

Code  cited:  22807. 

Statute  cited:  Act  of  1865. 


FROM    DAVIDSON. 


Appeal  from  the  Chancery  Court.      McHenry,  Spe- 
cial Chancellor. 
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Pillow  &  Habris  for  the  Bail  road  Company. 

Attorney-General   Heiskell  for   the  State. 

Nicholson,  C.  J.,  delivered   the  opinion  of  the  Court. 

The  ori^nal  bill  was  filed  by  the  State  of  Ten- 
nessee, and  S.  Watson,  as  trustee,  in  pursuance  of  an 
Act,  passed  on  the  16th  of  February,  1866,  for  the 
purpose  of  winding  up  and  settling  the  business  of 
the  Bank  of  Tennessee,  under  a  deed  of  assignment 
by  the  President  and  Directors  of  the  Bank,  by  which 
all  the  property,  real  and  personal,  and  all  the  assets 
of  the  Bank  were  assigned  to  S.  Watson,  as  trustee. 
On  the  20th  of  November,  1872,  upon  petition,  it  was 
ordered  by.  the  Court  that  the  Memphis  &  Charleston 
Eailroad  Company  be  allowed  to  file  its  cross-bill  in 
this  cause,  as  a  creditor  of  the  Bank  of  Tennessee, 
and  to  set  up  its  claim,  making  the  Bank  and  the 
State  of  Tennessee  parties  defendant,  and  that  this 
cause  be  consolidated  with  the  original  cause.  The 
complainant  in  this  cross-bill  alleges,  that  by  law  it 
was  made  the  duty  of  the  Railroad  Company  to  pay 
over  to  the  Bank  of  Tennessee,  as  the  fiscal  agent  of 
the  State,  the  accruing  semi-annual  interest  on  the'  bonds 
of  the  State,  loaned  by  it  to  said  railroad  corporation 
to  aid  in  the  construction  of  its  road;  that  on  the 
14th  of  October,  1863,  the  Company  did,  in  pursuance 
of  law,  pay  over  to  the  Bank,  as  the  agent  of  the  State, 
and  as  interest  accruing  on  the   bonds   loaned,   as  afore* 
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said,  the  sum  of  $32,450,  which  was  to  pay  the  semi-an- 
nual interest  due  on  the  Ist  of  July,  1863,  and  that  on 
the  21st  of  December,  1863,  the  Company  paid  to  the 
Bank,  for  a  like  purpose  $32,370,  the  interest  due  on 
the  Ist  of  January,  1864,  for  which  payments  the  Com- 
pany took  and  holds  the  receipt  of  the  Bank.  It 
is  further  alleged  that  the  Railroad  Company,  in  Decem- 
ber, 1863,  and  in  February,  1864,  deposited  in  the  Bank 
about  §130,000,  for  which  the  Company  received  and 
holds  certificates  of  deposit. 

These  payments  and  deposits  were  made  at  Griffin, 
Georgia,  where  the  Bank  was  then  located ;  one  of  the 
receipts  for  ])ayment  not  showing  what  kind  of  funds 
was  paid,  and  the  other  showing  that  it  was  in  cur- 
rency; some  of  the  deposits  were  made  in  Confederate 
Treasury  notes,  and  the  residue  made  without  stating 
the  character  of  funds.  The  iRailroad  Company  charges 
that  after  the  war  the  Comptroller  of  the  Treasury  of 
the  State,  refused  to  allow  the  Company  any  credit 
for  the  payments  of  interest  made,  as  aforesaid,  on 
the  14th  of  October,  and  the  21st  of  December,  1863, 
but  demanded  payment  thereof  a  second  time;  and 
that  under  threats  by  the  Governor  of  taking  posses* 
sion  of  the  road  under  the  law,  the  Company  again 
paid  the  two  instalments  of  interest,  but  under  pro- 
test. It  is  also  alleged  that  the  State  fiiiled  to  furnish 
the  Bank  with  the  $5,000,000  of  capital,  provided  for 
in  the  charter;  that  the  State,  by  withdrawing  the 
specie  of  the  Bank  in  1865,  as  it  did,  and  by  order- 
ing the  deed  of  assignment  to  be  made,  giving  a  pri- 
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ority  of  payment  for  $1^500^000  to  common  schools 
had  violated  the  charter  of  the  Bank^  and  the  rights 
of  complainants  in  the  cross-bill ;  and  that  the  State 
was  responsible  therefor  to  the  Company  for  their  de- 
posits, and  that  the  act  ordering  the  assignment  was 
a  violation  of  the  Constitution  of  the  United  States, 
and  void,    and    that    the    assignment    was  void. 

The  cross-bill  prays  to  recover  back  the  interest 
so  paid  to  the  Bank,  from  the  State,  and  asks  a 
decree  accordingly  against  the  State  and  against  the 
Bank. 

It  also  asks  for  a  decree  for  the  amount  of  the 
deposits  against  the  Bank,  and  against  the  State 
as  the  guarantor  of  the  Bank,  and  to  be  indem- 
nified against  losses  arising  from  a  deficiency  in  the 
assets  of  the  Bank,  under  the  provisions  of  the 
charter. 

The  State,  by  her  Attorney-General,  appeared  and 
assigned  several  causes  of  demurrer^  as  follows:  1. 
That  the  State  is  not  subject  to  be  sued.  2.  That 
there  is  no  subsisting  hw  or  regulation  by  which  the 
State  is  subject  to  suit.  3.  That  the  bill,  as  against 
the  State,  is  an  original  bill,  asserting  claims  wholly 
independent  of  the  fund  to  be  administered  in  the 
original  suit. 

On  the  16th  of  June,  1874,  the  demurrer  of  the 
State  was  sustained  by  Special  Chancellor  McHenry, 
sitting  in  place  of  Chancellor  Cooper,  who  was  incom- 
petent from  having  been  of  counsel  in  the  original 
cause.       From  the  decree  dismissing  the  bill  as  to  the 
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State,  the  Railroad  Companj  has  appealed.  The  ques- 
tions raised  in  this  case  were  presented  upon  the  de- 
murrer of  the  State  to  the  cross-bill  of  McKennie, 
filed  to  the  original  bill  in  this  cause.  In  that  case 
this  Court  held  that  it  was  error  to  allow  a  cross- 
bill to  be  filed  as  to  matters  not  properly  involved  in 
or  connected  with  the  subject  matter  of  the  original 
bill;  and  as  the  State  was  a  party  to  the  original 
bill,  for  no  other  purpose  than  for  the  settlement  of 
the  business  of  the  Bank,  and  the  distribution  of  its 
assets  among  its  creditors,  the  cross-bill  seeking  to 
make  the  State  responsible  for  failure  to  comply  with 
obligations  assumed  in  reference  to  the  amount  of  cap- 
ital of  the  Bank,  and  in  reference  to  losses  that  might 
arise  from  a  deficiency  in  its  capital,  the  cross-bill 
could  not  be  maintained.  It  was  held,  also,  that  the 
§2807  of  the  Code,  which  authorized  suits  to  be  brought 
against  the  State,  was  repealed  by  the  Act  of  1865, 
Ch.  86  ;  land,  therefore,  that  upon  the  dismissal  of  the 
original  cause  by  the  State  in  December,  1872,  she 
then  ceased  to  be  a  party,  and  of  course  no  relief 
whatever  could  be  granted  against  her.  It  is  true, 
it  was  not  deemed  necessary  in  determining  the  ques- 
tions then  raised,  to  discuss  in  the  opinion  of  the 
Court  the  question  now  relied  on  in  the  argument — ^that 
is,  whether  the  guaranties  or  pledges  of  faith  by  the 
State,  contained  in  the  Bank  charter,  and  the  Act 
authorizing  suits  against  the  State,  were  so  incorpo^ 
rated  with  the  contracts  made  by  the  depositors  with 
the  Bank  as  to  become  parts  thereof,  and  in  that  way 
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to  become  protected  from  legislative  interference  by  a 
repeal  of  the  Act  authorizing  suits  against  the  State. 
The  opinion  assumed,  without  discussing  the  question, 
that  the  repeal  of  §2807  being  valid,  no  such  liability 
had  attached  to  the  State  which  prevented  her  from 
dismissing  her  suit,  and  thereby  avoiding  any  decree 
in  the  case.  But  as  this  question  has  been  again 
presented  and  argued  with  much  ability  and  earnest- 
ness, we  deem  it  proper  to  re-examine  it  as  presented 
by   the   facts  of  the   present  case. 

In  the  case  of  Walker  v.  niiiieheady  16  Wall.,  317, 
Mr.  Justice  Swayne  stated  the  following  propositions  to 
be   "  axioms  in  our  jurisprudence "  : 

"The  laws  which  exist  at  the  time  and  place  of 
the  making  of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it.  This  em- 
braces alike  those  which  affect  its  validity,  construc- 
tion,  discharge   and   enforcement. 

"Nothing  is  more  material  to  the  obligation  of  a 
contract  than  the  means  of  its  enforcement.  The 
ideas  of  validity  and  remedy  are  inseparable,  and  both 
are  parts  of  the  obligation  which  is  guaranteed  by  the 
Constitution  against  impairment. 

"The  obligation  of  a  contract  'is  the  law  which 
binds  the  parties  to   perform  their  agreement.^ 

"Any  impairment  of  the  obligation  of  a  contract — 
the  degree  of  impairment  is  immaterial — ^is  within  the 
prohibition   of  the  Constitution. 

"The  States  may  change  the  remedy,  provided  no 
substantial  right  secured    by  the  contract    is    impaired. 
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Whenever  such  a  resalt  is  produced  by  the  act  in 
question,  to  that  extent  it  is  void.  The  States  ar^ 
no  more  permitted  to  impair  the  efficacy  of  a  contract 
in  this  way  than  to  attack  its  vitality  in  any  other 
manner.  Against  all  assaults  coming  from  that  quarter, 
whatever  guise  they  may  assume,  the  contract  is  shielded 
by  the  Constitution.  It  must  be  left  with  the  same 
force  and  effect,  including  the  substantial  means  of  en- 
forcement, which  existed  when  it  was  made.  The 
guarantee  of  the  Constitution  gives  it  protection  to  that 
extent." 

It  is  insisted  for  the  Railroad  Company  that  the  Act 
of  the  Legislature  of  1865,  by  which  §2807  of  the  Code 
was  repealed,  impaired  the  obligation  of  the  contracts 
assumed  to  have  been  made  in  1863  and  1864  by  the 
State  with  the  Company,  and  that  upon  the  principles 
just  laid  down,  the  repealing  Act  is  so  far  void,  as  it 
afiects  the  right  of  the  Company  to  sue  the  State  for 
refusal  to  comply  with  the  contracts.  For  the  purposes 
of  this  opinion  it  may  be  assumed  that  the  alleged  con- 
tracts existed  between  the  State  and  the  Railroad  Com- 
pany, and,  consequently,  that  the  right  to  sue  the  State 
in  the  manner  prescribed  by  the  Code  existed.  But 
still  the  question  is,  was  the  right  granted  by  the 
State  to  sue  itself,  such  a  vested  right  as  could  not 
be  withdrawn  by  the  State  without  impairing  the  ob- 
ligation  of  the  contract? 

In  the  several  cases  from  which  the.  principles  b^ 

fore    stated    were  deduced,  the  questions    involved    the 

enquiry,  whether    the    obligation    of   contracts    between 
26— vol.  3. 
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individuaLs^  or  individuals  and  corporations,  were  im* 
paired  bj  the  passage,  by  Legislatures  of  States,  of 
laws  either  repeding  or  altering  remedies  in  existence 
for  the  enforcement  of  the  contracts  at  the  time  they 
were  entered  into.  In  none  of  these  cases  was  the 
question  presented  whether,  after  a  State  has  given  its 
consent  to  be  sued  in  its  own  Courts  upon  its  con- 
tracts, it  could  withdraw  that  consent  without  impair- 
ing the  obligation  of  contracts  entered  into  before  its 
consent  was  withdrawn.  It  thus  appears  that  the 
present  case  presents  an  important  feature  which  dis- 
tinguishes it  from  those  cases  in  which  the  principles 
referred  to  have  been  adopted  and  applied.  It  is 
uniformly  held  that  a  sovereign  State  is  not  liable  to 
be  sued  in  its  own  Courts  without  its  own  consent. 
The  general  principle  is  that  when  States  enter  into 
contracts,  the  liabilities  so  incurred  can  only  be  en- 
forced by  petition  or  memorial  to  the  legislative  de- 
partment, whose  legitimate  business  it  is  to  provide 
the  means  and  to  make  the  necessary  appropriations  to 
meet  the  liabilities  of  the  State.  This  remedy  is 
secured  by  a  constitutional  guaranty  in  our  State,  and 
during  much  the  greater  portion  of  our  existence  as  a 
State  it  has  been  the  only  remedy  for  enforcing  its 
liabilities.  In  reference  to  liabilities  incurred,  as  be- 
tween  individuals,  or  between  individuals  and  corpora- 
tions, all  of  our  Constitutions  have  provided  for  their 
redress  or  enforcement  through  the  agency  of  the 
judicial  department.  And  in  each  of  our  three  Con- 
stitutions this  distinction    between    the  remedies  to  en- 
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force  liabilities  or  redress  grievances^  as  against  indi^ 
viduals  or  corporations  and  the  State,  has  been  recog- 
nized. Hence,  it  is  provided,  that  "every  man,  for 
an  injury  done  him  in  his  lands,  goods,  person  and 
reputation,  shall  have  remedy  by  due  course  of  law, 
and  right  and  justice  administered  without  sale,  denial 
or  delay;  and  to  this  end  it  is  provided,  "that  all 
Courts  shall  be  open/'  So  fer  the  language  of  the 
provision  is  imperative,  but  as  to  contracts  or  liabili- 
ties of  the  State,  the  language  is:  "Suits  may  be 
brought  against  the  State  in  such  manner  and  in  such 
Courts  as  the  Legislature  may  by  law  direct/'  Art. 
I,  Sec.  17,  Constitution  of  Tennessee.  By  this  pro- 
vision every  man  has  a  right  to  resort  to  the  Courts 
for  the  redress  of  all  grievances  as  against  individuals 
or  corporations;  and  for  this  purpose  it  is  required 
that  the  Courts  shall  be  open,  but  the  right  to  resort 
to  the  Courts  to  redress  grievances  as  against  the 
State  only  exists  where  the  Legislature  has  exercised 
its  discretion  in  prescribing  the  manner  and  the  Courts 
in  which  suits  may  be  brought  against  the  State. 
The  right  which  an  individual  or  a  corporation  has  to 
enforce  a  liability  as  against  the  State,  is  as  much  a 
vested  right  as  that  which  he  has  against  another  in- 
dividual or  corporation;  but  in  the  latter  case  the 
right  can  be  enforced  only  through  the  Courts:  whereas, 
as  to  the  former,  the  legitimate  tribunal  for  the  en- 
forcement of  the  right  is  the  Legislature,  unless  the 
Legislature  provides  for  its  enforcement  through  the 
Courts.      After  the    Legislature    has  made  such  provi- 
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sion,  the  party  having  cause  of  complaint  against  the 
State  has  his  right  either  through  the  Courts  or  by 
appeal  to  the  Legislature.  But  while  the  right  to  sue 
is  a  vested  right,  which  cannot  be  taken  away  with- 
out impairing  the  obligation  of  the  contract,  yet  there 
is  no  vested  right  in  a  particular  remedy  which  may 
be  in  existence  at  the  time  of  the  contract  This  is 
the  general  rule,  and  the  exceptions  are  those  peculiar 
cases  in  which  the  remedy  is  part  of  the  right  itself. 
"As  a  general  rule,'^  says  Mr.  Cooly,  (Const.  Lim., 
p.  361,)  "every  State  has  complete  control  over  the 
remedies  which  it  ^hall  afford  to  suitors  in  its  Courts. 
It  may  abolish  one  class  of  courts  and  create  another. 
It  may  give  a  new  and  additional  remedy  for  a  right 
already  in  existence.  And  it  may  abolish  old  remedies 
and  substitute  new.  If  a  Statute  providing  a  remedy 
is  repealed  while  proceedings  are  pending,  the  proceed- 
ings will  thereby  be  determined,  unless  the  Legislature 
shall  otherwise  provide;  and  if  it  be  amended  instead 
of  repealed,  the  judgment  pronounced  in  such  proceed- 
ings must  be  according  to  the  law  as  it  then  stands; 
and  any  rule  or  regulation  in  regard  to  the  remedy, 
which  does  not,  under  pretence  of  modifying  or  repeal- 
ing it,  take  away  or  impair  the  right  itself,  cannot  be 
regarded  as  beyond  the  province  of  legislation.''  See 
cases  cited  in  notes.  "Whatever  belongs  merely  to 
the  remedy  may  be  altered  according  to  the  will  of  the 
State,  provided  the  alteration  does  not  impair  the  obli- 
gation of  the  contract."  Bronson  v.  Ehme,  1  How., 
316.      And  it  does  not  impair  it,  provided  it  leaves  the 
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parties  a  substantial  remedy,  according  to  the  course  of 
justice  as  it  existed  at  the  time  the  contract  was  made. 
And  though  the  remedy  be  less  prompt  and  convenient 
than  the  old,  or  less  speedy,  the  change  of  remedy 
will  not  for  such  reason  be  invalid.  12  Wheat,  270; 
9  Peters,  369.  In  OuHia  v.  Whitney.  13  Wall.,  68,  it 
was  decided  ^Hhat  a  Statute  does  not  necessarily  impair 
the  obligation  of  a  contract  because  it  may  affect  it  re- 
trospectively, or  because  it  enhances  the  difficulty  of 
performance  of  one  party  or  diminishes  the  value  of  the 
performance  to  the  other,  provided  that  it  leaves  the 
obligation  of  performance  in  full  force.*' 

It  follows,  from  these  authorities,  that  if  the  Rail- 
road Company  had  a  valid  claim  against  the  State, 
by  reason  of  their  transactions  with  the  Bank  of 
Tennessee  in  1863  or  1864,  (as  to  which  we  decide 
nothing)  and  if  they  had  the  right,  under  §2807  of 
the  Code,  to  enforce  their  claims  in  the  Courts,  they 
had  that  right  subject  to  the  power  of  the  Legisla- 
ture to  make  any  change  in  the  remedy  for  its 
enforcement,  which  still  left  them  a  substantial  remedy. 
Upon  the  same  principles  on  which  their  remedy  by 
suit  in  the  Courts  entered  into  and  became  part  of 
their  contract  with  the  State,  the  right  of  the  State 
to  alter  the  remedy  entered  into,  and  became  part 
thereof,  subject,  however,  to  the  condition  that  they 
would  still  have  a  substantial  remedy  for  the  enforce- 
ment of  their  claim.  If  the  only  remedy  of  the 
Company  for  the  enforcement  of  their  claim  against 
the    State    was    that  furnished  by   §2807   of  the   Code, 
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then  the  repeal  of  that  Section  in  1865,  without  pro- 
viding  another  remedy,  would  be  such  an  impairment 
of  the  obligation  of  the  contract,  as  to  render  the  act 
of  repeal  invalid,  as  against  the  rights  of  the  Com- 
pany. But  we  have  seen  that  the  [Railroad  Company 
not  only  had  the  remedy  furnished  by  §2807  of  the 
Code,  but  in  addition,  the  usual  and  long  recognized 
legitimate  remedy,  by  legislative  action.  When  the 
remedy  by  suit  in  Court  was  repealed,  the  remedy  by 
application  to  the  Legislature  was  left  in  full  force. 
The  remedy  by  suit  in  Court  was  not  given  to  the 
Company  in  consequence  of  any  constitutional  injunc- 
tion upon  the  Legislature  to  iumish  such  remedy,  but 
purely  as  a  matter  of  favor  to  the  creditors  of  the 
State,  thus  giving  them  the  choice  of  two  remedies; 
whereas,  none  but  the  remedy  by  suit  was  given  to 
other  creditors,  as  against  other  debtors  than  the  State. 
During  most  of  the  existence  of  the  State,  the  remedy 
by  application  to  the  Legislature  was  the  only  remedy 
given  to  the  creditors  of  the  State,  and  we  are  bound 
to  presume,  that  it  had  proved  sufficient  and  effective 
during  more  than  fifty  years  of  the  history  of  the 
State.  The  State  was  under  no  obligation  to  her 
creditors,  to  furnish  them  the  remedy  by  suit,  nor 
under  any,  to  continue  that  remedy  longer  than  the 
Legislature  should  deem  it  sound  policy  to  withdraw 
it,  and  leave  her  creditors  to  the  remedy  by  applica- 
tion to  the  Legislature.  The  Bailroad  Company  dealt 
with  the  Bank  of  Tennessee,  with  full  knowledge  that 
the  remedy  by    suit    was  given  as  a  matter  of  &vor. 
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and  could  be  withdrawn  by  the  Legislature  at  any 
time ;  they  cannot,  therefore,  complain,  as  they  still 
have  an  effectual  remedy,  by  application  to  the  Legis- 
lature. They  have  still  less  ground  for  complaint,  as 
they  failed  to  avail  themselves  of  the  remedy  by  suit 
until  after  the  Legislature  had  withdrawn  the  consent 
of  the  State  to  be  sued  in  the   Courts. 

We  have  been  considering  the  case  upon  the 
assumption  that  the  Section  of  the  Ck>de  authorizing 
suits  to  be  brought  against  the  State,  constituted  a 
contract  between  the  State  and  the  Railroad  Company, 
and  we  have  reached  the  conclusion,  that,  even  upon 
that  assumption,  the  repeal  of  that  Section  was  no 
such  impairment  of  the  obligation  of  the  contract  as 
furnished  ground  of  complaint  to  the  Company.  But 
it  was  not  necessary  to  consider  the  question  in  that 
aspect.  The  Section  of  the  Code  referred  to,  was  no 
contract;  it  was  no  more  than  an  Act  to  regulate  the 
proceedings  and  define  the  jurisdiction  of  the  Courts  of 
the  State,  where  the  State  is  a  party  defendant.  In 
the  case  of  BuUer  v.  Pennsylvania,  10  Howard,  416, 
Justice  Daniel,  in  referring  to  the  Section  of  the 
United  States  Constitution  inhibiting  the  passage  of 
laws  by  States,  impairing-  the  obligation  of  contracts, 
uses  this  language :  '^  The  contracts  designed  to  be 
protected  by  §10  of  the  Federal  Constitution,  are 
contracts  by'  which  perfect  rights,  certain,  definite,  fixed, 
private  rights  of  property  are  vested.  These  are  cer- 
tainly distinguishable  from  the  measures  or  engagements 
adopted    or    undertaken    by  the    body  politic,  or  State 
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government  for  the  benefit  of  all,  and  from  the  neces- 
sity of  the  case,  and  according  to  universal  under- 
standing, to  be  varied  or  discontinued,  as  the  public 
good  shall  require.'^  It  was  said  by  Chief  Justice  Taney, 
in  Burr  v.  Arkansas,  20  How.,  529,  that  'Mt  is  an 
established  principle  of  jurisprudence  in  all  civilized 
nations,  that  the  sovereign  cannot  be  sued  in  its  own 
Courts,  or  in  any  other,  without  its  consent  and 
permission;  but  it  may,  if  it  thinks  proper,  waive  this 
privilege,  and  permit  itself  to  be  made  a  defendant  in 
a  suit  by  individuals,  or  by  another  State.  And  as 
thb  permission  is  altogether  voluntary  on  the  part  of 
the  sovereignty,  it  follows  that  it  may  prescribe  the 
terms  and  conditions  on  which  it  consents  to  be  sued, 
and  the  manner  in  which  the  suit  shall  be  conducted, 
and  may  withdraw  its  consent  whenever  it  may  appear 
that  justice  to  the  public  requires  it.^'  These  remarks 
were  made  in  reference  to  the  fiicts  of  the  case  of 
Burr  V.  ArkansaSf  which  were,  that  suit  had  been 
brought  against  the  State  of  Arkansas  on  certain  bonds 
issued  by  her.  It  was  brought  in  pursuance  of  an 
Act  of  Assembly  authorizing  such  suits,  passed  in 
obedience  to  a  provision  of  her  Constitution,  which 
declares,  that  ^'the  General  Assembly  shall  direct  by 
law,  in  what  Courts,  and  in  what  manner,  suits  may 
be  brought  against  the  State."  While  the  suit  was 
pending,  the  Legislature  passed  an  Act  directing,  that, 
upon  certain  terms  not  being  complied  with,  the  Court 
should  dismiss  the  suit.  Chief  Justice  Taney  says,  in 
special  reference    to    these    &cts,  that,   "  if  the  Act  di- 
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recting  the  dismissal  of  the  suit  had  been  passed 
before  the  suit  was  commenced,  no  objection  would 
have  been  made  to  it."  "The  objection,"  he  says, 
"  is,  that  it  was  passed  after  this  suit  had  commenced, 
and  contained  regulations  with  which  the  plaintiff  could 
not  conveniently  comply.  But  the  prior  law  (that 
authorizing  suits  against  the  State)  was  not  a  contract, 
it  was  an  ordinary  Act  of  the  Legislature  prescribing 
the  conditions  upon  which  the  State  consented  to  waive 
the  privilege  ^f  sovereignty.  It  contained  no  stipula- 
tion that  these,  regulations  should  not  be  modified 
afterwards,  if,  upon  examination,  it  was  found  that  further 
provisions  were  necessary  to  protect  the  public  interest; 
and  no  such  contract  can  be  implied  from  the  law,  nor 
can  this  Court  inquire  whether  the  law  operated  harshly 
or  unjustly  upon  the  parties  whose  suits  were  then  pend- 
ing. That  was  a  question  for  the  Legislature.  They 
might  have  repealed  the  prior  law  altogether,  and  put 
an  end  to  the  jurisdiction  of  their  Courts  in  suits  against 
the  State,  if  they  had  thought  proper  to  do  so,"  etc. 

It  follows  that  the  Railroad  Company  has  no  such 
vested  rights  under  §2807  of  the  Code,  as  would  have 
been  impaired  if  that  Section  had  been  repealed  aft^r 
the  Company  commenced  its  suit,  much  less  as  its  suit 
was  instituted  after  the  repeal.  It  follows,  also,  that 
aft;er  the  repealing  Act  of  1865,  the  Courts  of  the  State 
had  no  jurisdiction  to  render  any  decree  in  the  case 
except  that  of  dismissal ;  13  How.,  429 ;  5  Wall,  541 ; 
7  Wall,  506.  The  result  is,  that  the  decree  of  the 
Special   Chancellor    is  correct,  and  is  affirmed  with  costs. 
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Upchurch  V.  Andebson,  et  ah. 

Husband  afd  Wife.  Eri/aU  by  the  ewiegy.  Where  the  wife  of  the  claim- 
ant of  the  estate  hy  the  curtesy  surriyed  her  father,  hut  died  hefore 
her  mother,  and  after  the  assignment  of  dower  to  her  mother,  out  of 
her  father's  estate,  leaving  children  of  the  marriage,  hdd,  that  the  wife's 
seizin  of  the  inheritance  was  not  such  as  to  entitle  the  hushand  to  an 
estate  hy  the  curtesy,  in  those  lands  whereof  the  mother  was  endowed, 
hecause  the  indispensable  element  of  the  seizin  of  the  wife  during  cov- 
erture was  defeated  by  the  endowment  of  the  motffer. 

Cases  cited:  Beed  t.  Beed,  3  Head,  491;  Com.  Dig.,  Title  seizin  a  1-2; 
4  Greenl.;  Cruise's  Dig.,  45 ;  3  Dall.  Penn.,  489 ;  2  Scrib.  Dower,  721 ; 
Co.  Litt,  241;  1  Greenl.  Cruise,  195;  4  Kent,  62;  1  Pick.  186;  3 
Mason,  367;  Norwood  r.  Mam>w,  Dev.  &  Batt.  432;  1  Washb.  B.  P., 
262, 290,  588-9 ;  Cowen,  76. 


FROM    JACKSON. 


Appeal  from  the  Circuit  Court,  Andrew  McClaik, 
Judge. 

John  P.  Murray  for  Anderson. 

E.  L.  Gardenhire  for  Upchurch. 

Sneed,   J.,  delivered   the   opinion  of  the  Court. 

This  is  an  action  of  ejectment,  in  which  the  plain- 
tiff, Upchurch,  sues  for  a  life  estate  which  he  claims 
as  tenant  by  the  curtesy,  under  the  fects  following: 
The  plaintiff,  Upchurch,  intermarried  with  a  daughter 
of  Caleb  Anderson,  deceased,  late  of  Jackson  county. 
The  said  Caleb  Anderson  died  seized  and  possessed  of  a 
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large  estate  in  lands^  which^  upon  his  deaths  descended 
to  his  heirs,  of  whom  the  plaintiff's  wife  was  one, 
subject  to  the  dower  of  the  widow  of  said  Caleb 
Anderson.  The  plaintiff's  wife  survived  her  fiither, 
but  died  leaving  children  of  the  marriage,  after  the 
assignment  of  the  dower,  and  before  the  death  of  the 
widow.  After  the  death  of  the  widow,  by  which  the 
life  estate  in  dower  was  limited,  the  defendants,  as 
heirs  of  Caleb  Anderson,  deceased,  and  as  purchasers 
of  the  interest  of  other  heirs,  came  into  possession 
of  the  dower  tract,  claiming  the  fee  to  the  whole,  and 
refusing  to  recognize  any  right  in  the  plaintiff.  He 
therefore  brought  this  action  of  ejectment,  which  re- 
sulted in  a  verdict  and  judgment  in  his  favor,  from 
which  the  defendants  have  appealed  in  error. 

The  first  and  main  question  pnsssed  in  argument  is 
decisive  of  the  case.  The  plaintiff's  right  depends  upon 
the  question  of  law,  whether,  under  the  facts,  he  was 
tenant  by  the  curtesy  of  the  land  in  question.  The 
four  elements  necessary  to  constitute  the  tenancy,  are 
marriage,  issue,  seizin,  and  death  of  the  wife.  Three 
of  these  undoubtedly  exist  in  this  case.  These  are 
the  marriage,  the  birth  of  issue  capable  of  inheriting, 
and  the  death  of  the  wife.  But  we  are  of  opinion 
that  the  indispensable  element  of  seizin  of  the 
wife  during  the  coverture,  is  wanting.  A  seizin^ 
in  the  sense  of  the  ancient  law,  was  the  completion 
of  the  feudal  investiture  by  which  the  tenant  was 
admitted  into  the  feud,  and  performed  the  rights  of 
homage  and  fealty.       A    seizin  in  fact,  is    now  under- 
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stood  to  be  a  possession  with  intent  on  the  part  of 
him  who  holds  it  to  claim  a  freehold;  while  a  seizin 
in  law^  is  a  right  of  immediate  possession,  according 
to   the   nature  of  the  estate.       Com.   Dig.   Title  Seizin, 

In  this  country,  the  making,  delivery  and  recording 
of  a  deed  of  land,  passes  the  seizin  without  necessity 
of  formal  entry.  This  is  by  force  of  Statutes  in  the 
several  States;  in  some,  such  a  deed  being  equivalent 
to  a  livery  of  seizin,  and  in  others,  dispensing  with 
any  further  act  to  pass  the  full  and  complete  title;  4 
Greenl.;  Cruisers   Dig.,  45 ;  3   Dall.   Penn.,  489. 

There  was,  undoubtedly,  a  seizin  in  the  plaintiff's 
wife,  of  the  general  inheritance  in  her  father's  land, 
to  the  extent  of  her  interest,  the  moment  his  death 
intestate  devolved  the  inheritance  upon  his  heirs.  But 
did  this  seizin  comprehend  the  dower  interest  in  the 
lands,  though  not  yet  assigned,  in  the  technical  sense 
necessary  to  raise  the  inchoate  estate  by  the  curtesy? 
We  think  not.  The  marriage  initiates  the  right  of 
dower,   and   the  death    of   the  husband  perfects  it. 

By  the  death,  the  estate  descends  subject  to  this 
right  of  dower;  and  if  a  qaasi  seizin  in  the  dower 
interest,  attaches  with  the  devolution  of  the  inheritance 
upon  the  heirs,  it  yields  eo  instanii  with  the  subsequent 
assignment  of  dower,  and  the  assignment  by  relation 
takes  effect  from  the  moment  the  right  was  commu- 
nicated by  the  husband's  death.  The  intermediate 
qaasi  seizin  is,  then,  in  legal  comtemplation,  no  seizin 
at  all.       Thus,   it  is  said,    although    the  widow's   right 
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of  entry  is  suspended  until  assignment  made^  her  estate 
does  not  take  its  effect  out  of  the  ownership  of  the 
party  assigning,  but  it  is  considered  as  a  continuation 
of  the  estate  of  the  husband;  although  the  heir  en- 
tered and  had  an  actual  seizin  between  the  death  of 
the  husband  and  the  assignment  of  dower,  yet  that 
intervening  seizin  does  not  disturb  the  continuity  of 
the  wife's  title;  for  as  soon  as  her  dower  is  assigned 
the  law  supposes  her  in  by  relation  from  the  death 
of  the  husband,  and  does  away  with  all  mesne  seizin, 
or,  as  8ir  Edward  Coke  expresses  it,  "  the  law  adjudgeth 
no  mesne  seizin  between  the  husband  and  wife/^ 
"There  is  not,  in  contemplation  of  law,  any  privity 
of  estate  between  the  dowress  and  the  reversion  of 
the  lands  set  apart  to  her ;"  2  Scrib.  Dower,  721 ; 
Co.  Litt.,  241;  1  Greenl.  Cruise,  195;  4  Kent,  62; 
1  Pick.,  189;  3  Mason,  367;  Norwood  v.  Marram j  A 
Dev.  &  Batt.,  432;  1  Washb.  R.  P.,  262;  9  Cowen, 
76;  and  in  consequence  of  the  rule,  that  the  dowress 
is  in  by  her  husband,  and  not  by  him  who  endowed 
her,  it  is  said  that  the  assignment  has  the  effect  of 
divesting  by  relation,  all  the  mesne  seizin  in  the  one- 
third  which  attached  between  the  death  of  the  husband 
and  the  time  of  the  assignment.  The  old  books 
abound  with  cases  on  this  question,  uniformly  holding 
that  the  estate  of  the  dowress,  when  assigned,  takes 
effect  by  relation  to  the  seizin  of  the  husband;  2 
Scrib.  Dower,  723.  Thus,  it  is  said  by  Mr.  Washburn, 
though,  upon  the  death  of  the  husband,  the  heir  enters 
and  gains    actual    seizin    of  the    premises,    as    soon    as 
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the  widow  enters  under  her  assignment  of  dower,  it 
destroys  the  seizin  at  once,  of  so  much  of  the  inher- 
itance,  and  he  is  thenceforth  considered  as  never  haying 
been  seized   thereof;    1  Washb.   R.   P.,   588-290. 

These  authorities  have  been  followed  by  this  Court, 
and  are  distinctly  recognized  in  Reed  v.  Reedy  3  Head, 
491,  where  it  is  held,  that,  ^^if  a  woman  on  whom 
lands  descend  endow  her  mother,  afterwards  marries, 
has  issue,  and  dies  in  the  life-time  of  her  mother, 
her  husband  will  not  be  entitled  to  an  estate  by  the 
curtesy  in  those  lands  whereof  the  mother  was  endowed, 
because  the  daughter's  seizin  was  defeated  by  the  en- 
dowment.^'  Though  the  facts  of  that  case  are  slightly 
variant  from  those  of  this  case,  the  same  principles 
must  be  decisive  of  both.  The  Circuit  Judge  instructed 
the  jury  otherwise,  and  it  results,  that  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 
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Thomas  M.  Dunk  v.  The  N.  &.  C.  R.  R.  Co. 

CbeiB.  QT  tpecial  jury.  Haw  taxed.  The  Court  construes  34029,  of  the 
Code,  to  mean  that  the  entire  cost  of  a  special  jury  shall  be  taxed  to 
the  losing  party,  though  the  r^ular  panel  be  in  attendance  and  on 

pay- 
Code  cited :  {4029. 


FROM   DAVIDSON. 


Record  cannot  be  found. 
McFarlanD;    J.,  delivered    the  opinion    of  the   Court. 

The  question  now  presented  in  this  cause  iS;  how 
much  of  the  costs  of  the  special  jury  should  be 
charged  to  the  losing  party  ?  §4029,  of  the  Code,  is 
as  follows:  "On  motion  of  either  party  in  any  civil 
action,  a  special  jury  may  be  ordered  and  summoned, 
if,  in  the  opinion  of  the  Court,  it  is  proper,  the  addi- 
tional costs  to   be  taxed   to  the  losing  party." 

The  defendant,  who  was  the  losing  party  in  this 
case,  insists  that  "  the  additional  costs"  means  only 
the  costs  of  summoning  the  special  jury,  or  if  anything 
more  than  this,  it  could  only  be  to  pay  off  the  special 
jurors  during  the  time  the  regular  panel  was  in  attend- 
ance, and  on  pay;  for  only  to  this  extent  could  the 
costs  be  regarded  as  extra  or  aditional.  This  argument 
is  quite    plausible,    but    we  think  the  meaning  was  to 
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tax  the  entire  costs  of  the  special  jury  to  the  losing 
party.  It  is  true,  the  Court  mighty  in  some  cases, 
save  costs  to  an  amount  corresponding  with  the  pay 
of  the  special  jurors,  by  discharging  the  regular  panel 
during  the  time,  but  this  would  not  always  be  practicable, 
while  the  other  rule  would  be  uniform  and  in  accord- 
ance with  the  purpose  of  the  Legislature.  Most 
usually  the  entire  costs  of  the  special  jury  would  be 
extra  or  additional  costs,  and  the  rule  should  be  uni- 
form. 

Such  was  the  holding  of  the  Special  Judge,  and  his 
judgment  is  affirmed. 


State  r.  Manchesteil 

Municipal  CoRFORATioif.  Not  puniMUe  for  not  pnUing  up  signrboardt. 
When,  Municipal  corporations  are  not  punishable  for  failure  to  put 
up  Rign-boardfl  at  railroad  croeeings^as  the  Statute  relates  onlj  (oover- 
Been  of  common  road. 

Caflea  cited :  Louisville  and  Nashville  Turnpike  Company  v.  the  State, 
3  Heisk,  129 ;  which  overrules  the  State  v.  Mayor  and  Aldermen  of 
Loudon,  3  Head,  264 

Code  cited :  H1223, 1198. 


FROM  COFFEE. 


Appeal  from  the  Criminal  Court.     W.  P.  Hickeb- 
soKy  Judge. 
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State  V,  Manchester. 

Attobney-Genebal  Heiskell  for  the  State. 

No  counsel  for  Knight. 

Nicholson^  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  presentment  of  the  Mayor  and  Aldermen 
of  Manchester^  for  &iling  to  put  up  a  sign-board  at 
the  crossing  of  the  McMinnville  &  Manchester  Railroad 
by  the  Manchester  &  Hillsboro  Turnpike^  as  required 
by  §1223  of  the  Code.  The  indictment  was  quashed 
by  Judge  Hiekerson^  upon  the  ground  that  the  case 
of  The  Louisville  &  NashmBe  Turnpike  Co.  v.  The 
Staie,  3  Heisk.  129^  overrules  the  case  of  The  Slate  v. 
Mayor  and  Aldermen  of  Loudon,  3  Head^  264.  It  was 
held  in  the  case  in  3  Heisk.^  that  ^'  the  Statute  evi- 
dently relates  to  the  overseer  of  common  roads^  upon 
which  overseers  are  annually  appointed  by  the  County 
Court,  under  §1198  of  the  Code."  It  had  been  held 
in  the  case  in  3  Head,  that,  '^  where  a  public  county 
road  passes  through  a  town,  and  is  used  in  common 
by  the  public  and  the  inhabitants  of  the  town,  both 
as  a  public  road  and  as  a  street  of  the  town,  the 
corporation  must  be  regarded  as  the  overseer  of  such 
road."  The  two  eases  cannot  be  reconciled,  and  there- 
fore, Judge  Hickerson  was  in  no  error  in  holding 
that  the  case  in  3  Head,  was  overruled  by  the  case 
in  3  Heisk.  We  adhere  to  the  construction  of  the 
Statute  as  laid  down  in  the  case  in  3  Heisk.,  and, 
therefore,  affirm  the  judgment   of  the  Circuit  Court. 

27— vol.  3. 
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State  of  Tennessee  v.  R.  B.  Knight. 

CbsxdxaJj  Law.  JPleading  and  pmcHoe,  Bight  to  severtmce.  The  Act  of 
1873,  is  imperative,  and  gives  the  right  to  severance  without  condition 
or  limitation,  prescribing  that  prisoners  jointly  indicted,  shall  stand 
for  trial  in  the  order  in  which  their  names  appear  in  the  indictment. 

Case  cited :  Coldwell  v.  The  State.    PobL 

Statute  cited :  Act  of  1873. 


FROM   DAVIDSON. 


Record  cannot  be   found. 
Freeman,   J.,    delivered    the    opinion  of   the   Court. 

Defendant  was  indicted  in  two  cases,  for  horse 
stealing,  and  receiving  such  property,  knowing  it  to 
have  been  stolen.  In  one  case  there  is  no  bill  of 
exceptions  and  no  error.  The  judgment  of  infamy  was 
correct,  as  we  have  held  at  present  Term,  {Coldwell  v. 
the  Stale.  Supra  Ed.)  that  horse  stealing  was  larceny. 
Affirm  this  case. 

In  the  other  case,  for  stealing  the  property  of  J. 
A,  Nimno,  the  jury  found  defendant  guilty  of  receiving 
the  stolen  horse,  knowing  it  to  have  been  stolen.  In 
this  the  following  error  is  assigned:  Defendant  was 
jointly  indicted  with  another  party.  He  moved  the 
Court  for  a  severance,  as  provided  by  the  Statute  then 
in  force.  This  the  Court  refused,  unless  he  would 
lay  grounds  for  it  by  an  affidavit,    and  the  party  was 
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put  on  his  trial.  In  this  was  error.  The  Statute 
is  imperative,  and  gives  the  right  to  severance  without 
condition  or  limitation,  prescribing  the  mode  of  trial, 
that  is,  they  shall  stand  for  trial  in  the  order  in  which 
their  names  appear  in  the  *  indictment ;  Act  of  1878. 
This  statute,  it  is  true,  was  repealed  by  the  last  Legis- 
lature, but  this  cannot  cure  the  error,  nor  make  the 
Court  correct.  We  cannot  say  how  much  the  defen- 
dant's case  may  /have  been  prejudiced  by  being  put 
on  trial,  as  he  was,  with  another  party,  who  was 
convicted  and  has  not  appealed,  as  &r  as  we  can  see, 
from  this   record. 

Let  this  case  be  reversed,   and  remanded  for  a  new 
trial. 


W.  W.  Wilhoit  t?.  J.  P.  and  8.  C.  Castell, 

BUiLB  ANJS  Notes.  Trcmrfer  of  note  after  ir\juneHon,  (hnfiicting  daims. 
Where  an  injunction  and  attachment  were  issued  and  served  upon  the 
maker  and  the  payee  of  a  note  under  a  bill  for  a  divorce  and  alimony 
filed  by  the  wife  of  the  payee,  and  the  payee,  the  husband,  with 
knowledge  of  the  injunction,  assigned  the  note  for  valuable  considera- 
tion, and  gave  notice  to  the  debtor,  and  the  assignee  took  the  assign- 
ment with  the  consent  of  the  wife,  and  not  to  interfere  with  her  claim 
to  alimony ;  upon  bill  filed  by  a  judgment  creditor  of  the  husband  to 
subject  the  proceeds  to  his  debt, 
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Held,  That  the  injunction  rendered  a  transfer  of  the  note  hy  the  husband 
null  and  Toid  so  far  as  such  transfer  might  a£fect  the  claim  of  the 
wife  to  the  proceeds  of  the  note  for  purposes  of  alimony  or  support ; 
but  subject  to  this,  the  transfer  of  the  note  or  an  attachment  of  it  by 
a  creditor  of  the  husband  would  not  be  null  and  void.  The  assignee 
or  the  creditor  would  hold  it  subject  to  the  claim  fixed  by  the  wife's 
injunction  and  attachment. 

Cases  cited :  McGhee  v.  McGhee,  2  Sneed,  223 ;  Greenwall  v.  Boberts,  4 
Heisk^  500. 


Authority  cited :  Kerr  on  Injunction,  12. 


FROM  BEDFORD. 


Appeal  from  the  Chancery  Court.  John  P.  Steele, 
Chancellor. 

Thomas  E.  Myebs  for  Wilhoit. 

Caldwell  &  Warder  for  Castell. 

NiCH0iJ30N,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  5th  day  of  July,  1870,  Elizabeth  C.  Cas- 
tell filed  her  bill  in  the  Chancery  Court  at  Shelby- 
ville  against  her  husband,  J.  P.  Castell,  praying  for 
a  divorce  and  alimony;  and  to  secure  alimony  she 
procured  an  attachment,  to  be  levied  on  a  note  for 
]^1,100,  payable  to  her  husband  by  F.  M.  Morris,  as 
administrator  of  E.  W.  Stone,  and  an  injunction  re- 
straining J.  P.  Castell  from  transferring  the  note,  and 
F.   M.  Morris  from  paying  it  to  J.  P.   Castell. 

At  the  September  Term,  1870,  the  Chancellor  made 
a  decree  granting  to  E.  C.  Castell  a  divorce  from  bed 
and  board,  ordering  F.  M.  Morris  to  pay  to  the 
Clerk    and    Master    "whatever    remains  of   the  note  at- 
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tached,  out  of  which  he  was  directed  to  appropriate 
to  the  support  of  E.  C.  Castell  and  her  children  the 
sum  of  $25  per  month  until  the  next  Term,  or  until 
the  further  order  of  the  Court. 

It  appears  that  the  note  attached  was  for  $1,100, 
payable  December  25th,  1870,  at  the  election  of  J.  P. 
Castell,  in  two  mules  and  a  two-horse  wagon  at  valua- 
tion, and  the  maker.  Stone,  was  to  satisfy  other  speci- 
fied liabilities  of  Castell.  After  deducting  the  credits 
it  appears  that  the  amounts  realized  and  paid  to  the 
Clerk  and  Master  by  Morris,  as  administrator  of  Stone, 
was  about  $329.  After  appropriating  an  amount  of 
the  proceeds  of  the  note  sufficient  to  pay  costs,  solici- 
tor's fees,  and  for  the  support  of  E.  C.  Castell  for  a 
few  months,  as  ordered  by  the  Court,  there  remained 
in  the  hands  of  the  Clerk  and  Master  about  $125. 

The  amount  so  left  in  the  hands  of  the  Clerk  and 
Master  is  claimed  by  W.  W.  Wilhoit,  a  judgment 
creditor  of  J.  P.  Castell,  and  by  James  A.  Warder  as 
assignee  of  the  $1,100  note.  After  the  decree  of 
divorce  was  pronounced,  and  the  proceeds  of  the  note 
ordered  to  be  paid  into  Court,  Wilhoit  filed  this  bill 
against  J.  P.  Castell  and  his  wife,  E.  C.  Castell, 
alleging  that  he  recovered  a  judgment  against  J.  P. 
Castell  in  April,  1870,  for  about  $140,  on  which 
execution  had  been  returned  nulla  bona,  claiming  that 
he  was  entitled  to  the  fund  in  Court  in  preference  to 
E.  C.  Castell,  the  wife,  and  asking  its  appropriation 
to  his  debt.  James  A.  Warder  obtained  leave  to  be- 
come defendant  to  Wilhoit's  bill,  and  to  file  his  answer. 
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He  claims  the  fund  in  Court  as  assignee  of  J.  P. 
Castell;  and  produces  the  note  with  an  assignment 
thereon  dated  in  July,  1870.  He  proves  that  he  re- 
ceived the  note  in  payment  of  debts  due  to  him  by 
J.  P  Castell  as  his  solicitor,  and  for  claims  to  others 
which  he  had  paid  or  assumed  to  pay,  amounting  in  all 
to  about  1(135.  The  assignment  was  made  after  the 
injunction  issued  in  the  divorce  case,  enjoining  J.  P. 
Castell  from  transferring  the  note,  and  with  knowledge 
of  the  existence  of  the  injunction,  but  he  proves  that 
he  took  the  assignment  with  the  consent  of  E.  C. 
Castell,  and  not  to  interfere  with  her  claim  to  ali- 
mony under  her  bill,  and  that  notice  was  given  to 
Morris,  the  debtor. 

The  Chancellor  held  that  the  claim  of  Willhoit,  as 
creditor,  was  superior  to  that  of  E.  C.  Castell,  the 
divorced  wife,  and  to  that  of  Warder,  because  Warder's 
assignment  was  void,  being  in  violation  of  the  injunc- 
tion, and  his  decree  was  according  to  this  holding. 
Warder  alone  appealed. 

The  only  question  to  be  determined  in  the  attitude 
of  the  case  here  is,  whether  the  assignment  of  the 
note  by  J.  P.  Castell  to  Warder  in  violation  of  the 
injunction,  renders  the  assignment  void,  so  as  to  defeat 
his  right  to  the  fund.  It  is  shown  that  the  assign- 
ment was  for  valuable  consideration,  and  the  note  en- 
dorsed and  delivered  to  the  assignee,  and  notice  of  the 
assignment  given  to  the  debtor  some  months  before 
Wilhoit  filed  his  bill. 

This  was  sufficient  to  give  the  assignee  priority  of 
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claim  to  the  fund,  unless  the  fact  that  the  assignment 
violated  the  injunction  defeated  this  right.  An  inter- 
locutory injunction  is  merely  provisional  in  its  nature, 
and  does  not  conclude  a  right.  Its  effect  and  object 
is  merely  to  preserve  the  property  in  dispute  in  statu 
quo  until  the  hearing  or  further  order.  Kerr  on  In- 
junctions, 12.  In  the  present  case  E.  C.  Castell  pro- 
cured the  injunction  to  preserve  the  note  attached  in 
statu  quo,  to  be  subjected  to  her  claim  to  alimony  or 
support  if  her  application  for  divorce  should  be  success- 
ful. But  her  claim  to  alimony  or  support  was  subor- 
dinate to  the  claims  of  bona  fide  creditors,  as  held  in 
MoGhee  v.  McGhee,  2  Sneed,  223.  It  follows  that  the 
injunction  could  have  no  effect  in  preventing  the 
creditors  of  J.  P.  Castell  from  seeking  satis&ction  of 
their  debts  out  of  his  property  pending  the  suit  for 
divorce. 

The  operation  of  the  injunction  was  personal  upon 
J.  P.  Castell  to  prevent  him  from  transferring  the 
note,  and  upon  Morris,  the  maker  of  the  note,  to  pre- 
vent him  from  paying  it,  so  as  to  defeat  the  claim 
for  alimony  or  support  set  up  by  E.  C.  Castell.  It 
rendered  a  transfer  of  the  note  by  J.  P.  Castell  null 
and  void,  so  far  as  such  transfer  might  interfere  with 
or  affect  the  claim  of  E.  C.  Castell  to  the  proceeds 
of  the  note  for  the  purpose  of  her  alimony  or  support  j 
but  subject,  to  this,  the  transfer  of  the  note,  or 
an  attachment  of  it  by  a  creditor  of  J.  P.  Caslell, 
would  not  be  null  and^  void.  In  both  cases  the  as- 
signee  or  the  attaching    creditor  would    hold    the  note 
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subject  to  the  claim  of  E.  C.  Castell  as  fixed  bj  her 
injunction  and  attachment.  This  Court  so  held  in  the 
case  of  Greenwall  v.  RobertSy  4  Heisk.,   500. 

It  follows^  that  the  Chancellor  erred  in  holding 
that  the  transfer  of  the  note  by  J.  P.  Castell  to 
Warder  was  absolutely  void,  and  that  Wilhoit  was  en- 
titled to  priority  of  satisfiustion.  Whether  either 
Warder  or  Wilhoit  was  entitled  to  priority  over  E.  C. 
Castell,  as  held  by  the  Chancellor,  we  are  not  called 
upon  to  decide,  as  she  has  acquiesced  in  the  decree 
by   failing  to  appeal. 

The  decree  will  be  reversed  to  the  extent  indicated, 
and  decree  rendered  declaring  the  fund  to  belong  to 
Warder,  and  Wilhoit  will  pay  the  costs  of  the  Court 
below  and  of  this  Coiui;. 


E.  B.  Chaney,  d  al.f  r.  W.  B.  Babker,  et  oL 

Descent  akd  Distbibution.    The  half  brothers  and  sisters  of  a  decedent 
will  inherit  his  property  to  the  exclusion  of  his  uncles  and  aunts  on 
his  mother's  side,  though  the  land  descended  to  him  from  her. 
Case  cited :  Nesbit  v,  Bryan,  1  Swan,  468. 
Code  cited  :  ^2420,  sub-8ec  2  and  3. 
Statutes  cited :  Act  of  1874. 


FROM  WILLIAMSON. 


Appeal  from  the  Chancery  Court.    Wm.  S.  Fleming, 
Chancellor. 
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■  ■  ■  -  ^^y^i— 

T.  W.  TuRLEY  for  Chaney. 
Campbell^  McEwen  &  Bullock  for  Barker. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court, 

E.  B.  Chaney  was  a  widower  with  two  children, 
Ella  and  Laura.  He  married  Emily  A.  Barker,  who 
was  the  owner  of  an  undivided  third  of  a  tract  of 
land  in  Williamson  County,  devised  to  her  by  her 
&ther.  E.  B.  Chaney  had,  by  this  second  marriage, 
a  child,  James  Chaney.  Afterwards  his  wife,  Emily 
A.,  died,  and  their  child,  James,  died  in  in&ncy, 
leaving  surviving  the  father,  E.  B.  Chaney,  and  the 
two  half  sisters,  Ella  and  Laura,  children  of  his  first 
marriage.  The  only  question  is,  whether  the  half  sisters 
of  James  Chaney,  the  deceased  half  brother,  take  his 
interest  in  the  land,  which  descended  from  his  mother, 
Emily  A,  or  whether  his  uncles  and  aunts,  on  his 
mother's  side,  take  the  land. 

The  Chancellor  held,  that  the  half  sisters,  Ella  and 
Laura,  took  in  preference  to  the  uncles  and  aunts.  By 
the  Code,  §2420,  sub-Sec.  2,  the  inheritance  goes  to  the 
brothers  and  sisters  of  the  whole  and  half  blood,  to  be . 
divided  among  them  equally.  By  sub-Sec.  3,  if  James 
had  left  a  brother  or  sister  of  the  whole  blood,  such 
brother  or  sister  would  have  taken  to  the  exclusion  of 
those  of  the  half  blood ;  but  having  no  brother  or  sister 
of  the  whole  blood,  the  case  is  governed  by  the  provisions 
of  sub-Sec,  1.  The  provision  of  the  Act  of  1784,  Code, 
§2420,  sub-Sec.  2,  was   constiued   in  the  case  of  NeMt 
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V.  Bryan^  1  Swan^  468,  when  it  was  held,  that  in  just 
such  a  case  as  the  present  the  half  sisters  take  the 
estate,  and  not  the  uncles  and  aunts  on  the  mother's 
side.  By  this  construction  the  land  passes  entirely 
out  of  the  blood  of  the  ancestor  from  whom  it  was 
derived,  but  such  is  the  Statute,  and  so  we  must 
hold. 

The  decree  of  the  Chancellor  is  affirmed  with  costs. 


Jas.  D.  Ragsdale  v.  The  Memphis  and  Charleston 

Railroad  Company. 

ft 

Railroad.  Master  and  servarU.  Bight  of  action  for  injuries,  A  conductor 
has  no  right  of  action  against  a  Railroad  Company  for  injuries  re- 
ceived through  the  negligence  and  misconduct  of  the  engineer  while 
the  latter  was  subject  to  the  orders  of  the  former,  and  when  the  injury 
accrued  during  the  performance  of  the  duties. 

Cases  cited :  Washburn  v,  N.  &  C.  R.  R.  Co.,  3  Head,  642 ;  N.  &  C.  R. 
K  Co.  M.  <&  C.  R.  R.  Co.  V.  Carrol,  6  Heisk.,  347 ;  Haynes  v.  £.  T.  & 
G.  R.  R.  Co.,  3  Cold.,  222. 


FROM   LINCOLN. 


Appeal    from    the    Circuit    Court.      A.    S.    ^Larks, 
Judge^   by  interchange  with  Judge  Hickekson. 
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Kercheval  for  Ragsdale. 

Newman  &  Allen  for  the  Company. 

McFarland,    J.,    delivered   the   opinion  of  the    Court. 

The  plaintiff  was  a  conductor  in  the  employ  of  the 
defendant^  and  in  charge  of  a  construction  train  run- 
ning between  D^echard  and  Fayetteville.  He  had  his 
leg  broken  by  being  run  over  by  the  cars.  He 
brought   this  action   against  the  company,  charging  that 

the  accident  occurred   from  the   negligence  and   miscon- 

ft 

duct  of  the  engineer  in  disobeying  his  directions  in 
regard  to  running,  and  in  moving  the  train  without 
his  order.  The  engineer  is  shown  to  be  subordinate 
to  and  subject   to   the  orders  of  the  conductor. 

The  Circuit  Judge  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  upon  proof  of 
these  allegations. 

The  verdict  and  judgment  were  for  the  defendant, 
and  the  plaintiff  has  appealed  in   error. 

The  principle  that  the  master  is  not  liable  for  an 
injury  received  by  one  servant  through  the  negligent 
conduct  of  a  fellow  servant  while  both  are  acting  in 
the  common  business  of  the  same  master,  has  been 
fully  recognized  in  this  State.  Washburn  v.  N.  &  C 
R.  R.  Co.,  3  Head,  642;  6  Heisk.,  347.  But  this 
rule  has  been  held  not  to  be  applicable  whene  the  two 
servants  were  employed  and  acting  in  separate  and 
distinct  departments,  having  no  immediate  or  necessary 
connection  with  each  other.      See  N,   &    C  -R.  J2.  Co. 
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and  if.  A  C.  R.  R.  Cb.  v.  Carrdy  6  Heisk.,  347.  And 
it  has  also  been  held^  that  the  rule  does  not  apply 
when  a  servant  in  a  subordinate  position  is  injured  by 
the  negligence  or  improper  conduct  of  another  servant 
placed  by  the  master  in  a  superior  position  over  the 
former,  and  when  such  inferior  is  made  subject  to  the 
orders  of  such  superior,  and  where  the  injury  accrues 
during  the  performance  of  their  duties.  See  3  Cold., 
222.  Here  the  position  is  reversed.  It  is  the  superior 
who  claims  that  he  is  injured  by  the  negligence  or 
misconduct  of  the  inferior,  who  was  subject  to  his 
orders.  * 

We  hold,  upon  the  authorities  and  upon  principle, 
that  the  action  is  not  maintainable — that  there  is  no 
error  in  the  charge. 

The  judgment  will  be  affirmed* 
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John  Coldwell  v.  The  State. 

Labceny.  Hone  stealing.  Though  this  offence  has  a  specific  designation, 
and  b  distinguished  from  ordinary  cases  of  stealing  by  severer  penal- 
ties, it  is,  nevertheless,  larceny,  of  the  highest  and  most  heinous  grade, 
and  has  been  uniformly  so  treated  and  discussed  in  the  books.  The 
Statute,  Code,  S4769,  applies  as  well  to  this  offence  as  to  any  other 
grade  or  species  of  larceny. 

Cases  cited :  Long  v.  The  State,  1  Swan,  288 ;  State,  v.  Braden,  2  Tenn., 
468;  Fetter  v.  The^tate,  9  Yeig.,  397;  Wilcox  v.  The  State,  3 
Heiak.,110. 

Code  cited :  H769. 


FBOM  GILES. 


Appeal    from    the    Criminal    Court. 

Attorney-General  Heiskell  for  the  State. 

No  counsel  for  Coldwell. 

Sneed,  J.,   delivered  the  opinion  of  the  Court. 

The  appeal  is  from  a  judgment  of  the  Giles  County 
Criminal  Court,  upon  a  conviction  of  the  prisoner  of 
the  crime  of  horse  stealing.  The  proof  is  that  he 
borrowed  the  animal  ftom  the  prosecutor  in  Giles 
County,  under  the  pretext  of  riding  to  the  house  of 
one  of  the  neighbors  of  the  prosecutor,  promising  to 
return  it  in  two  hours.  He  took  the  horse  into 
Alabama    instead,  and    sold    it  as    his  own,  in    which 
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State  he  was  arrested,  and  brought  back  to  Giles 
County  for  indictment  and  trial.  He  was  charged  in 
a  single  count  with  horse  stealing,  and  was  convicted 
under  a  provision  of  the  Code,  which  is  in  the  fol- 
lowing words:  "If  a  contract  of  loan  for  use,  or  of 
letting  and  hiring,  or  other  bailment  or  agency,  be 
used  merely*  as  a  means  of  procuring  possession  of 
property,  with  an  intent  to  make  a  fraudulent  appro- 
priation at  the  time,  it  is  larceny."  Code,  §4769. 
In  the  case  of  Long  v.  The  State,  1  Swan's  R.,  288, 
it  is  said,  that  "although  the  conversion  of  property 
is  not  proof  of  an  original  felonious  design  in  obtain- 
ing posseasion  of  it,  yet  such  conversion  is  a  circum- 
stance which  the  jury  may  properly  consider  of  in 
connection  with  other  facts  from  which  to  determine 
as  to  the  intent  with  which  the  possession  was  ob- 
tained.^' 

We  are  of  opinion,  upon  the  proof  in  this  case, 
that  the  jury  was  well  warranted  in  holding  the 
prisoner  guilty  of  obtaining  the  property  with  the 
original  intention  of  fraudulently  converting  it  to  his 
own  use,  and  of  using  the  pretext  of  borrowing  for 
that  purpose,  and  there  can  be  no  question  of  the 
guilt  of  the  prisoner  of  the  offence  charged,  if  the  fore- 
going Statute  is  applicable  to  the  offence  charged,  as 
to  other  species  and  grades  of   larceny. 

It  id  urged  on  his  behalf  that  the  Statute  does  not 
apply  to  this  specific  offence.  It  is  said  that  horse 
stealing  is  not  larceny,  in  its  technical  sense,  but  a 
specific  offence  created  by  Statute. 
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We  do  not  assent  to  this  proposition.  Though  the 
offence  has  a  specific  designation,  and  is  distinguished 
from  ordinary  cases  of  stealing  by  severer  penalties,  it 
is,  neverthelesss,  larceny  of  the  highest  and  most 
heinous  grade,  and  has  been  uniformly  so  treated  and 
discussed  in  the  books.  State  v.  Braden,  2  Tenn.,  468; 
Stale  V.  Lcmg,  1  Swan,  288;  Fetter  v.  The  State,  9 
Yerg.,  397.  Nor  did  this  Court  hold,  in  the  case  of 
Wilcox  V.  The  State,  3  Heisk.,  110,  that  hoi'se  stealing 
was  not  larceny.  The  Court  inclined  to  the  opinion 
in  that  case  that  the  judgment  of  infamy  did  not 
attach  to  a  conviction  of  this  offence — not  because  it 
was  not  larceny,  but  because,  by  a  singular  inadvert- 
ence in  framing  the  Statutes,  the  judgment  of  infamy 
was  not  specially  annexed  to  a  conviction  of  this 
species  of  larceny;  but  the  point  was  not  specially 
adjudged. 

It  is  true,  that  prior  to  the  Statute  above  quoted, 
the  prisoner  could  not  have  been  convicted  of  the 
crime  charged,  under  some  of  our  decisions,  for  the 
want  of.  the  element  of  a  trespass  in  the  manner  of 
obtaining  possession  of  the  property.  But  the  Statute 
was  designed  to  reach  just  such  cases,  and  we  have  no 
hesitation  in  holding  that  the  Statute  applies  as  well 
to  this  offence  as  to  any  other  grade  or  species  of 
larceny. 

Affirm  the  judgment. 
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Wm.  Dews  v.  P.  Olwill,  Executor,  etc.,  el  at. 

1.  TfiiiaT  Abbionmemt.     AttadhmerU.    Priority  of  crediton.     Under  the  at- 

tachment over  the  ben^ieiaries.  Where  an  asBignment  in  trust  of  a  choee 
in  action  was  made  for  the  benefit  of  a  creditor,  who  does  not  appear 
to  have  accepted  the  trust,  or  even  knew  of  its  acceptance  until  two 
years  after  the  choee  in  action  had  been  attached  by  other  czeditorB, 
it  was  held,  that  the  right  of  the  attaching  creditors  was  superior ; 
the  Court  expressly  confining  its  opinion  to  this  precise  state  of  facts* 

Cases  cited:  Mill  9.  Haines,  3  Head,  335;  Green  v.  Demoss,,  10  Hum, 
371;  Furman  t.  Fisher,  4  Cold.,  626;  Breedlove  «.  Stump,  3  Terg^ 
257;  Fields  v.  Arrowsmith,  3  Hum^  442;  Sanders  t.  Harris,  1  Head, 
185 ;  Furguson  v,  McDonald,  2  Heisk.,  404 ;  Swann  v.  Jarking,  7  Heisk^ 
612;  Burrell  on  Assignments,  330. 

2.  Same.    Notice.    Begidration.    The  deed  operating  merely  as  an  equit- 

able assignment  of  a  chose  in  action,  which  was  not  perfected  by  the 
delivery  of  any  negotiable  or  assignable  paper  to  the  trustees,  in  order 
to  perfect  the  right  as  against  other  creditors,  notice  of  the  assignment 
must  be  given  to  the  debtor.  Choees  in  action  of  this  character  are 
not  within  the  registration  laws,  so  as  to  make  the  registration  notice. 

Cases  cited:  Clodfelter  v.  Cox,  1  Sneed,  330;  Allen  «.  Bain,  2  Head,  108; 
Kelly  «.  Thompson.  1  Heisk.,  278. 

3.  Chaitceby  Coubt.     Clerk  omd  Master,    Fund  in  CourL    Where  a  bill 

seeks  to  attach  a  fund  already  in  the  hands  of  the  Clerk  and  Master, 
the  allegations  of  the  bill,  stating  the  facts,  placed  the  fund  under 
the  control  of  the  Court,  so  that  it  could  not  be  paid  out  without  an 
order,  in  this  case.  It  b  unnecessary  for  the  Clerk  and  Master  to 
issue  process,  and  have  it  served  upon  himself. 


FBOM    DAVIDSON. 


Appeal   from   the   Chancery  Court.      H.  H.  Harri- 
SOK^    Chancellor. 
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Bate  &  Williams,  and  Smith  &  Baxter  for 
Dews. 

W.  G.  Brien  and  A.  G.  Merritt  for  Olwill. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  in  this  bill  alleges  that  he  was 
the  creditor  to  the  amount  of  about  $7,500  of  a  firm 
previously  engaged  in  the  coal  trade  at  Nashville,  un- 
der the  style  of  George  R.  Sampson  &  Co.,  composed 
of  Sampson,  Philip  Doyle  and  George  H.  Holden, 
that  he  had  brought  suit  on  his  demand  in  the  Cir- 
cuit Court,  but  the  cause  had  not  been  tried.  The 
bill  further  alleges  that  Doyle  had  filed  his  attach- 
ment bill  in  Chancery  at  Nashville,  against  his  former 
partners,  Sampson  and  Holden,  to  whom  he  had  sold 
out,  and  had  attached  the  coal  formerly  belonging  to 
the  firm  for  the  satis&ction  of  an  indebtedness  due 
him  from  said  Sampson  and  Holden;  that  under  the 
order  of  the  Court  one  Stuart  had  been  appointed  re- 
ceiver, and  had  paid  about  $7,000  of  the  proceeds  of 
the  coal  into  the  hands  of  the  Clerk  and  Master. 
The  bill  prayed  for  an  attachment  to  attach  the  funds 
in  the  hands  of  the  Clerk  and  Master  for  the  satis- 
fisiction  of  his  debt,  upon  the  ground  that  Doyle, 
Sampson  and  Holden  were  non-residents.  The  bill 
was  filed  July  26,  1867.  At  the  May  Term,  1868, 
the  death  of  Doyle  was  suggested  and  admitted,  and 
by  consent    of  his    executor    the    cause    was    revived 

against  him.      The  executor  then  moved  the  Court  to 
28— vol.  3. 
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dismiss  the  bill  for  want  of  equity,  which  was  refused, 
but  leave  given  to  plead  answer  or  demur  within  a 
given  time.  He  subsequently  filed  a  plea  in  abate- 
ment^ which  was,  on  motion,  stricken  out,  because  not 
filed  within  the  time  given,  and  the  bill  then  taken 
for  confessed  as  to  him.  No  defence  was  ever  made 
by  Sampson  or  Holden. 

On  the  29th  of  May,  1869,  Mary  Doyle,  the  wi- 
dow of  Philip  Doyle,  presented  her  petition  and  asked 
to  be  made  a  party,  which  was  done.  She  filed  an 
answer  which  she  asked  to  be  taken  as  a  cross-bill, 
but  it  can  only  be  regarded  as  an  answer,  as  no  steps 
were  ever  taken  to  prosecute  a  cross-bill.  The  sub- 
stance of  the  statements  of  this  answer  is,  that  said 
Mary  had  a  separate  estate  settled  upon  her  by  the 
will  of  her  brother;  that  some  years  ago,  by  a  pro- 
ceeding in  one  of  the  Courts  in  Kentucky,  where  the 
party  resided,  the  former  trustee  was  removed  and 
Philip  Doyle,  her  husband,  was  appointed  in  his  stead; 
and  that  he  received  of  the  trust  fund  between  five 
and  six  thousand  dollars  which  he  had  never  accounted 
for;  that  on  the  19th  of  March,  1867,  before  the 
original  bill  was  filed,  Philip  Doyle  made  a  deed  of 
trust  assigning  to  A.  G.  Merritt  his  claims  upon  Hol- 
den and  Sampson,  upon  which  his  bill  was  then  pend- 
ing against  them  in  the  Chancery  Court  at  Nashville, 
as  before  stated,  in  trust  to  collect  the  same,  and  pay 
$500  to  W.  F.  Cooper,  $500  to  A.  G.  Merritt,  and 
$5,000  with  interest  from  1850,  to  his  said  wife,  being 
for  the  indebtedness  stated*      This  deed  was  registered 
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soon  after  its  execution,  and  before  complainant's  pres- 
ent bill  was  filed  in  the  Register's  office  of  Davidson 
County.  Upon  this  ground  the  said  Mary  Doyle 
claims  the  fund  in  preference  to  the  complainants. 
She  and  the  executor  of  Philip  Doyle  have  appealed 
from  the  Chancellor's  decree  which  was  adverse  to 
them. 

Mrs.  Doyle's  answer  is  supported  by  a  record  from 
Kentucky,  showing  the  appointment  of  said  Philip 
Doyle  as  trustee  for  her,  and  that  he  received  of  the 
trust  fund  about  the  amount  stated.  She  also  pro- 
duces the  deed  of  trust  referred  to. 

Assuming  for  the  present  that  under  the  process 
issued  upon  complainant's  bill,  the  fund  in  question 
was  properly  attached  upon  the  filing  of  the  bill, 
which  was  nearly  two  years  before  Mrs.  Doyle  ap- 
peared or  became  a  party,  the  question  is,  whose  claim 
to  the  fund  is  superior?  It  is  proper  to  state  that  it 
seems  to  be  assumed,  though  not  in  fact  appearing  in  this 
record  that  subsequent  to  the  filing  of  complainant's  bill,  he 
had  obtained  a  judgment  at  law  upon  his  claim,  and 
that  Doyle's  bill  has  been  successfully  prosecuted  against 
Holden  and  Sampson,  by  which  the  fund  in  Court  in 
that  case  was  decreed  to  Doyle. 

The  first  ground  upon  which  it  is  maintained  that 
Mrs.  Doyle  must  fail,  is,  that  she  does  not  show,  or 
even  state  in  her  answer  that  she  had  accepted  the 
benefits  of  the  deed  of  trust  before  complainant's  at- 
tachment was  filed,  and  that  the  trustee  in  &ct  did 
not  accept.    This  presents  this  question;    Where  a  deed 
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or  assignment  in  trust  is  made  for  the  benefit  of 
creditors,  bnt  the  property  is  attached  at  the  soit  of 
other  creditors  before  the  beneficiaries  in  the  deed  have 
in  any  manner  accepted  its  benefits,  which  party  has 
the  prior  lien  upon  the  fund?  Upon  this  question 
our  cases  are  somewhat  in  conflict.  The  question  was 
raised  and  directly  decided  in  MiUa  v.  Haines,  3  Head, 
335,  in  favor  of  the  attaching  creditor,  upon,  the  theory 
that  the  assignment  operates  but  as  a  power  to  the 
trustee,  which  might  be  revoked  at  any  time  before  its 
acceptance,  and  that  the  creditor  has  no  lien  until  he 
accepts  in  some  manner  the  benefit  of  the  trust;  and  if 
before  this  another  creditor  fixes  his  lien,  he  thereby  ac- 
quires priority ;  such  is  also  the  doctrine  of  Green  v.  De- 
mo8S,  10  Hum.  On  the  other  hand,  a  contrary  doctrine 
is  held  in  Furman  <fe  Oo.  v.  Fisher,  4  Cold..  626.  The 
opinion  in  the  latter  case  does  not  refer  to  the  case  of 
MiUs  V.  Haines.  It  was  held  in  Furman  v.  Fisher,  that 
the  Court  would  presume  the  acceptance  in  the  absence 
of  anything  to  the  contrary,  and  that  the  acceptance  re- 
lated to  the  date  of  the  assignment.  This  is  also  laid 
down  as  the  rule  in  other  cases.  Breedlove  v.  Stump,  3 
Yer.,  257 ;  Fields  v.  ArrowsmUh,  3  Hum.,  442 ;  Sanders 
v.  Harris,  1  Head,  185;  but  as  we  understand,  these  are 
not  cases  where  there  was  a  conflict  between  the  beneficiaries 
under  the  deed,  and  the  lien  of  other  creditors.  Where 
there  is  no  such  conflict,  and  the  beneficiaries  claim  the 
benefit  of  the  assignment  at  any  time  before  it  is  revoked, 
an  acceptance  at  the  proper  time  will  be  presumed.  In 
Mills  V.  Haines,  3  Head,  Judge  McKinney,   says:      '^It 
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is  true  that  the  trust  Jbeing  for  the  benefit  of  the  cred- 
itors provided  for^  their  assent  to  and  acceptance  of  the 
trust  may  be  presumed  in  general  when  the  contrary  . 
does  not  appear.  But  this  presumption  alone  will  not 
suffice  in  a  contest  as  to  the  priority  of  lien  between  the 
beneficiaries  in  the  deed  and  other  lien  creditors." 

This  case  was  referred  to  as  authority  by  Judge 
Nicholson,  in  Furguson  v.  3IcDonald,  2  Heisk.,  404, 
and  there  is  nothing  in  conflict  with  it  in  Swann  v. 
Jarking,  7  Heisk.,  612.  Such  seems  to  have  been  the 
English  rule.  On  the  other  hand,  there  are  authorities 
to  the  contrary,  sustaining  the  doctrine  of  the  4  Gold- 
well  case.  See  Burrill  on  Assignments,  p.  330.  We 
have  no  authority  settling  what  is  necessary  to  constitute 
an  acceptance  by  the  beneficiary  so  as  to  fix  his  right 
against  other  creditors.  In  the  present  case,  however, 
it  is  not  averred  that  the  benefit  of  the  assignment  was 
ever  accepted  at  all  by  Mrs.  Doyle,  or  in  fact  known 
to  her  before  the  filing  of  her  answer,  which  was  not 
until  near  two  years  after  the  filing  of  the  bill  of  com- 
plainants and  the  levy  of  their  attachment.  In  such 
cases  we  hold  that  the  right  of  the  attaching  party  is 
superior,  but  express  no  opinion  beyond  this,  confining 
our  opinion  to  this  precise  state  of  &cts. 

There  is  another  ground  upon  which  Mrs.  Doyle 
would  also  be  postponed.  The  deed  operating  merely 
as  an  equitable  assignment  of  a  chose  in  action,  which 
so  fer  as  appears,  was  not  perfected  by  the  delivery 
of  any  negotiable  or  assignable  paper  to  the  trustee, 
to  perfect  the  right  as  against  other    creditors,    notice 
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would  have  to  be  given  to  the  debtor  of  the  assign- 
ment, on  the  principle  of  ClodfeUer  v.  Cox,  1  Sneed, 
and  other  similar  cases.  No  such  notice  is  averred, 
and  it  is  settled  that  choses  in  action  of  this  char- 
acter are  not  within  the  registration  laws,  so  as  to 
make  the  registration  notice.      Allen  v.   Bain,  2  Head, 

108 ;  Kelly  v.  Thanq>8(m,   1    Heisk.,  278. 

It  only  remains  then  to  see  whether  the  fund  in 
this  case  was  properly  attached  before  Mrs.  Doyle's 
claim  was  presented.  The  fund  was  in  the  hands  of  the 
Clerk  and  Master;  it  would  belong  either  to  Sampson 
and.  Holden  or  to  Doyle;  they  were  all  indebted  to  the 
complainant  upon  the  allegations  of  his  bill.  It  was 
sufficient  for  the  bill  to  state  the  &cts — it  was  not 
essential  that  the  complainant  in  his  bill  should  under- 
take to  state  to  which  of  the  parties  the  fund  in  fiict 
belonged.  In  either  event,  upon  the  allegations  of 
his  bill  he  was  entitled  to  it.  The  Clerk  and  Master 
having  the  fund,  as  well  as  the  receiver,  was  served 
with  the  injunction  and  attachment,  which,  as  to  the 
Clerk  and  Master,  was  probably  unnecessary;  for  the 
Clerk  to  issue  the  process,  and  have  it  served  upon 
himself  could  serve  no  good  purpose.  At  any  rate, 
we  think  this  placed  the  fund  under  the  control  of 
the  Court,  .so  it  could  not  be  paid  out  without  an 
order  in  this  case,  and  this  was  the  proper  mode  in 
a  case   of  this  character  to  impound  the  fund. 

It  is  next  said  that  there  is  no  sufficient  evidence 
of  publication  as  to  Sampson  and  Holden,  and  without 
this  the    attachment  was   not    effectual — ^they    have  not 
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appeared.  It  is  a^umed  that  in  the  case  of  Doyle  v. 
Sampson  and  HoldeUy  the  fund  was  decreed  to  Doyle, 
if  so,  a  decree  in  the  present  case  binding  upon  Doyle 
is  sufficient,  as  we  think  the  process  of  the  Court 
impounded  the  money.  The  motion  to  dismiss  for 
want  of  equity  was  not  well  taken,  nor  was  the  mo- 
tion to  discharge  the  attachment.  This  latter  motion 
was  made  after  an  appearance  and  judgment  j^ro  confesao, 
and  the  allegations  of  the  bill  taken  together  charge 
the  defendant  Doyle  to  have  been  a  non-resident,  with 
sufficient  distinctness.  If  there  be  any  other  defects 
they  were  cured  as  to  Doyle  by  the  appearance  of  his 
executor. 

There  is  no  evidence  in  this  record  of  the  amount 
of  the  complainant's  demand.  The  decree  of  the 
Chancellor  gives  the  amount  of  the  judgment  of  the 
Circuit  Court.  There  is  no  evidence  of  this  in  the 
record.  If  the  counsel  desire  to  contest  this  point  it 
will  be  referred  to  the  Clerk  to  report  the  amount, 
otherwise  the  decree  below  must  be  affirmed  with 
costs. 
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lufgl  Company. 

PrxkcipaIj  Ain>  Aoekt.  ^ot  q^  0^1011/  binding  on  principalf  though  in  eaxett 
q^  ftis  Umitedpowen.  Inguranee.  Where  the  local  agent  of  a  Life  In- 
surance Company  received porf  of  an  annual  premium  due  on  apolicy, 
receipting  for  so  much,  and  giving  time  on  the  halanoe.  It  follows, 
that,  although  he  was  acting  in  excess  of  his  limited  powers,  and  in 
violation  of  his  special  instructions,  yet,  as  he  was  then  acting  within 
the  apparent  scope  of  his  employment  as  agent  of  the  Company,  his 
action  amounted  to  a  waiver  of  the  condition  of  prepayment  of  the 
premium,  and  is  hinding  on  the  Company.  Character  and  extent  of 
powers  of  "  local  agents''  inquired  into  at  length. 

Case  cited :  Bouton  v.  The  American  Mutual  Life  Insurance  Company, 
25  Conn.,  342 ;  Murphy  v.  Mutual  Benefit  Life  Insurance  Company, 
103  Mass.,  78 ;  Baptist  Church  v.  Brooklyn  Fire  Insurance  Company, 
19  New  York,  305 ;  Qoit  v.  National  Protection  Insurance  Company, 
25  Barh.,  180;  Bliss  on  Life  Insurance,  {277.  p.  539-465;  Flanders  on 
Fire  Insurance,  104 ;  Story  on  Agency,  J58. 


FBOH  DAVID80N. 


Appeal  from  the    Chancery    Court.      E.    H.    East, 
Chancellor. 

N.  &•  Ed.  Baxter  for  the  Company. 

Alexander  Campbell  for   Murphy. 

■ 

Nicholson,  C.  J.,  delivered  the  opinion   of  the  Court. 

« 

This    case    was    determined    in  the  Chancery  Court, 
at  Nashville,   upon    an    agreed  state  of  facts  made  up 
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in  pursuance  of  the  Statute.  The  question  involved 
is^  whether  the  Insurance  Company  is  responsible  to 
complainant  for  the  amount  of  a  policy  issued  to 
Barney  Murphy  on  the  11th  of  March,  1867.  The 
policy  was  issued,  insuring  the  life  of  Barpey  Murphy 
for  the  use  of  his  wife,  Dora,  and  children,  in  the 
amount  of  $1,000,  for  the  term  of  his  natural  life. 

It  is  expressed  in  the  face  of  the  policy,  that  it 
was  issued  in  consideration  "  of  the  sum  of  $24.72, 
to  them  in  hand  paid  by  Dora  Murphy,  wife  of  Barney 

Murphy,  and  of  the  sum  of dollars  and cents,  to 

be  paid  on  or  before  the  day  of next,  and 

note  at  twelve  months  from  the  date;  thereof,  for  f  16.48, 
with  interest  paid  in  advance,  and  of  the  annual  premium 
of  $41.20,  to  be  paid  on  or  before  the  11th  of  March 
(or  half,  or  quarter  yearly,  in  advance,  with  interest) 
two-fifths  of  said  note  paid,  as  aforesaid,  in  every  year, 
during  the  continuance  of  this  policy." 

It  is  also  recited  in  the  policy,  that  ^'it  is  also 
understood  and  agreed,  by  the  assured  to  be  the  true 
intent  and  meaning  hereof,  that,  in  case  the  said  pre- 
mium shall  not  be  paid  on  or  before  the  day  herein- 
before mentioned  for  the  payment  thereof,  then,  in 
any  such  case,  the  said  Company  shall  not  be  liable 
for  the  payment  of  the  sum  assured,  or  any  part 
thereof;  and  this  policy  shall  cease  and  determine. 
And  it  is  further  agreed,  that,  in  every  case  where 
the  policy  shall  cease,  or  become,  or  be,  null  and  void, 
all  previous  payments  made  thereon  shall  be  forfeited 
to  the  said  company." 
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The  &cts  agreed  on  are  as  follows:  Barney  Murphy 
died  on  the  25th  of  January^  1870.  The  premium 
for  the  first  and  second  years  of  the  policy  was  duly 
paid,  but  for  the  third  year^  when  the  assured  died, 
it  had  not.  all  been  paid,  but  paid  only  in  part,  to- 
wit:  $11.  This  sum  was  paid  to  W.  Matt  Brown, 
who,  at  the  time,  was  the  local  agent  of  the  Company 
at  Nashville,  where  the  policy  was  issued,  and  where 
Murphy  lived  and  died.  Brown,  from  time  to  time, 
called  upon  Murphy  to  pay  the  balance  of  the  pre- 
mium, but  he  failed  to  do  it.  It  is  agreed  that 
Brown  did  not  pay  the  $11  over  to  the  Company, 
but  this  was  unknown  to  Murphy;  also,  that  at  the 
time  of  the  payment  of  the  $11,  he  told  Murphy  that 
if  he  did  not  pay  the  balance,  the  policy  would  be 
forfeited.  It  was  further  agreed,  that  a  circular  issued 
by  the  Company  in  1868,  was  received  by  Murphy, 
and  that  Brown  gave  Murphy  a  receipt  for  the  $11. 
This  receipt,  however,  is  not  in  the  record,  nor  is 
there  any  proof  as  to  its  date  or  its  terms.  In  the 
circular  referred  to,  dated,  "  Office  Southern  Life  Insur- 
ance   Company,     Memphis,    Tennessee,    ,   1868," 

the  following  passages  occur : 

"  Persons  who  wish  to  guard  against  the  contin- 
gencies to  which  all  are  liable,  by  getting  a  policy  of 
insurance,  are  referred  to  the  agent  of  the  Company, 
if  one  has  been  appointed  in  your  neighborhood.'' 

''All  policies  non-forfeited  after  the  second  annual 
payment." 

It  may  be  inferred    from  a  notice  exhibited  in  the 
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agreed  state  of  facts,  that  it  was  the  habit  of  the 
Company  to  issue  from  its  office  at  Memphis,  a  notice 
to  each  person  assured,  notifying  him  in  advance,  of 
the  amount  of  cash  premium,  and  when  to  be  paid, 
and  the  amount  of  the  premium  note. 

It  appears,  further,  from  another  exhibit,  that  the 
office  at  Memphis  prepared  receipts,  stating  the  amount 
received  from  the  assured  for  premium  on  policy,  giving 
its  number  and  amount  insured  to  the  end  of  the 
next  year.  These  receipts  were  sent  to  the  local  agents 
in  advance  of  the  day  for  payment,  regularly  signed 
by  the  Secretary  at  Memphis,  as  of  the  date  ot  the 
payment,  but  with  this  condition  annexed :  "  Not  binding 
until  the  amount  is  paid  on  this  receipt,  countersigned 
by  W.  Matt  Brown,  agent  at  Nashville." 

These  were  all  the  facts  submitted  to  the  Chan- 
cellor. He  was  of  opinion  that  complainant  was  not 
entitled  to  recover,  and  decreed  accordingly.  From 
this  decree  complainant  has  appealed. 

The-  first  inquiry  that  presents  itself  is,  how  did 
Brown  and  Murphy  understand  the  transaction  between 
them,  when  Murphy  paid  and  Brown  received  the  $11  ? 
It  does  not  appear  when  this  transaction  occurred,  but 
we  may  safely  assume  that  it  was  either  on  the  11th 
of  March,  1869,  when  the  premium  was  payable,  or 
after  that  time. 

When  the  payment  of  $11  was  made  and  receipted 
for,  Brown  told  Murphy  that  ''if  he  did  not  pay  the 
balance,  the  policy  would  be  forfeited."  It  is  clear 
that    Brown    did    not    consider  the  policy  already   for- 
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felted,  but  his  understanding  was^  that,  whether  it 
would  or  would  not  be  forfeited,  depended  upon  the 
future  payment  of  the  balance  of  the  premium.  That 
this  was  his  understanding,  is  made  clearer  hj  the  &ct 
that,  from  time  to  time,  afterwards,  he  called  upon 
Murphy  for  the  balance.  The  understanding,  then,  of 
Brown  and  Murphy  was,  that  Brown  had  a  right  to 
keep  the  policy  alive  after  the  11th  of  March,  1868, 
by  accepting  $11  of  the  premium,  and  collecting  the 
balance  afterwards.  In  other  words,  the  transaction 
shows  that  Brown  understood  himself  as  having  the 
right  to  waive  the  forfeiture  arising  from  non-payment 
of  the  premium,  by  receiving  payment  of  a  part  and 
making  the  forfeiture  depend  upon  the  payment  or  non- 
payment of  the  balance  of  the  premium.  Hence  we 
see  that  Brown,  regarding  the  question  of  forfeiture 
as  superseded,  retained  the  (11,  but  made  no  return 
of  it  to  the  office  at  Memphis,  and  no  report  of  the 
transaction,  so  fiir  as  we  can  see,  but  from  time  to 
time,  demanded  of  Murphy  the  balance.  Before  the 
expiration  of  the  year  Murphy  died.  Upon  this  view 
of  the  transaction  between  Brown  and  Murphy,  the 
next  inquiry  is,  was  Brown  authorized  to  waive  the 
forfeiture,  and  by  so  doing,  to  bind  the  Company  upon 
the  policy?  The  character  and  extent  of  Brown's 
agency   is   necessarily  involved   in   this  inquiry. 

We  have  been  furnished  with  the  written  opinion 
of  the  Chancellor  in  the  case,  and  we  find  that  he 
considered  the  case  of  Bouton  v.  The  American  Mutual 
Life  Insurance    Oompanyy  25   Conn.,   342,  as   conclusive 
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of  the  question  in  this  case.  The  case  of  Bouton  v. 
The  American  Mutual  Life  Insurance  Company  was  an 
action  at  law,  determined  in  1857.  The  policy  sued 
on  was,  in  its  main  features,  similar  to  that  in  the 
case  before  us,  except  that  the  iestim/mium  clause  was 
as  follows :  "  In  witness  whereof,  the  said  American 
Mutual  Life  Insurance  Company  have,  by  their  Presi- 
dent and  Secretary,  signed  this  contract,  this,  25th  of 
February,  1851,  but  the  same  shall  not  be  binding 
until  countersigned  by  W.  W.  Webb,  agent,  and  deliv- 
ered, and  the  advance  premium  paid."  The  advance 
premium  was  payable  on  the  first  of  July,  1852,  but 
was  not  paid  until  after  that  time.  It  was  paid  to 
W.  W.  Webb.  The  Court  below  had  instructed  the 
jury,  that,  if  the  premium  was  paid  to  and  received 
by  Webb,  as  the  agent  of  the  defendants,  in  good 
&ith,  though  the  sum  was  paid  after  the  1st  of  Jan- 
uary, 1852,  they  would  find  for  plaintiff.  Storrs,  C. 
J.,  delivered  the  opinion  of  the  Supreme  Court.  After 
laying  down  the  doctrine,  that,  where  policies  of 
insurance  contained  a  provision  that  if  the  advance 
was  not  paid  on  the  day  designated,  the  policy  should 
be  forfeited;  as  the  provision  was  inserted  for  the 
benefit  of  the  insurers,  it  was  only  void  at  their  election, 
and  therefore,  that  they  might  waive  a  strict  compli- 
ance with  it,  aft;er  the  time  stipulated  for  the  payment 
of  the  premium,  or  the  reception  by  them  or  their 
authorized  agent,  of  the  premium  for  that  purpose, 
after  that  time,  would  have  the  effect  of  reviving  and 
continuing    the    contract,    evidenced    by    the  policy,  as 
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though  it  had  been  strictly  complied  with  bj  the  assured, 
the  Chief    Justice   proceeded    to   the  question,    whether 
Webb    had    authority,    after  the   1st  of  January,   1852, 
to   receive  payment  so  as  to  bind  the  Company.       He 
said    that    the    only    authority    which    Webb    had    was 
contained   in  the  iedinumium  clause   of  the  policy,   that 
clause   being    that  the    contract    ^^  shall  not  be  binding 
until     countersigned     by    W.    W.    Webb,    agent,     and 
delivered,   and  the  advance  premium  paid.*'     The  word 
"agent,"    added     to     Webb's     name,     considered     with 
reference    only    to    the    said    clause,    imports   no   more 
than  that  he  was    the  agent    of  the  defendants,  to  do 
and    co-operate    in    the    things    which    it    was    therein 
provided  should  be   done  for  the   purpose  therein  men- 
tioned,  of  making  the  contract  binding.      One  of  those 
things  was    the    payment,  by   the    insured,   of  the  pre- 
mium  in   advance   to,   and   consequently  its  reception  by 
him.       The  question    now    is,   as  to   the  extent  of  the 
authority   which  was  thus  conferred   on  Webb,  in  regard 
to    the    premium    provided   for    in    the  contract.       We 
think   he   was   not  empowered    to   receive  any   premium 
which   was  not    paid    according  to   the  requirements  of 
the  policy,  that  is,  in   advance.       That  instrument  was 
his  sole  guide  in    regard   to   what  he  should  do  under 
it."      He  concludes :   "  Our  opinion   is    confined  to  the 
question    as    to    the    character    and    extent    of   Webb's 
authority,   as  deducible    from    the    terms    of  the  policy 
itself;    leaving    the    plaintiflF   at    liberty    to    prove    ex- 
pressly   by    extrinsic    evidence,   an   authority  to   receive 
premiums  after  the  time  when  they  were  made  payable 
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by  the  terms  of  the  contract,  so  as  to  revive  it,  or 
facts  from  which  such  an  authority  should  be  im- 
plied." 

It  thus  appears  that  the  Court  held  that  Webb  was 
only  a  special  agent  for  the  purpose  of  counter-sign- 
ing the  policy  and  receiving  the  payment  of  the  pre- 
mium in  that  case;  and  this  conclusion  was  based 
upon  the  &ct  that  he  was  simply  designated  ^^ agent" 
for  these  purposes,  with  no  other  evidence  than  this 
as  to  his  agency.  But  it  is  conceded,  in  the  opinion 
of  the  Oourt,  that  if  there  was  proof  of  facts  from 
which  an  authority  to  receive  premiums  after  the  time 
they  were  made  payable  might  be  implied,  then  the 
forfeiture   would  be   waived. 

It  IS  apparent  that  the  Connecticut  case  differs  from 
the  case  at  bar  in  this;  that  in  the  former  Webb  was 
agent  for  the  single  purpose  of  receiving  the  advance 
premium  in  that  particular  case,  and  of  countersigning 
the  policy,  but  in  the  case  before  us  the  policy  was 
not  to  be  binding  until  the  advance  premium  was  paid 
to  and  the  receipt  countersigned  by  Brown,  "agent  at 
Nashville."  This  language  indicates  clearly  that  Brown 
was  "  agent  at  Nashville,"  and  in  the  agreed  facts  it 
is  stated  that  he  was  "local  agent  at  Nashville."  He 
was,  therefore,  not  only  agent  in  the  particular  trans- 
action of  receiving  the  advance  premium  from  Murphy, 
and  countersigning  the  receipt  for  the  money,  but  he 
was  the  local  agent  of  the  Insurance  Company  at  Nash- 
ville, to  receive  advance  premiums  and  countersign 
certificates  as   well    as  to  do  all  other  things   properly 
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belonging  to    the    position    of   a   local    agent    at  Nash- 
ville. 

It  follows  that  the  Connecticut  case  is  not  a  con- 
trolling  authority  in  the  present  case;  but  in  this  case 
the  question  depends^  first^  upon  the  extent  of  Brown's 
authority  as  a  local  agent  to  waive  the  payment  of 
the  premium  in  advance,  and  second,  upon  the  l^al 
consequence  of  Brown's  acceptance  of  part  of  the 
premium,  and   giving  time  to   Murphy  for  the  balance. 

1.  The  main  embarrassment  in  the  case  arises  from 
the  fact  that  there  is  nothing  in  the  record  .Refining 
with  clearness  the  character  of  Brown's  agency  or  the 
extent  of  his  powers.  There  is  enough  to  show  that 
the  principal  office  was  located  at  Memphis,  and  that 
the  contracts  for  insurance  were  there  consummated  by 
the  execution  of  the  policies,  but  that  the  delivery  of 
the  policies  and  the  receipt  of  the  premiums,  and  the 
countersigning  thereof,  previous  to  the  delivery,  were 
at  least  parts  of  the  business  of  Brown,  as  agent  at 
Nashville. 

We  think  it  may  be  fairly  inferred  that,  in  addition 
fo  these  powers.  Brown  was  to  receive  applications  for 
insurance,  to  take  the  preparatory  steps  for  forwarding 
the  applications  to  the  principal  office,  there  to  be 
acted  on  and  consummated,  as  already  stated.  The 
term  "  local  agent "  conveys  no  other  meaning  than 
that  of  an  agent  at  a  particular  place  or  locality;  but 
whether  such  an  agent  has  general  or  limited  powers 
is  not  determined  by  simply  calling  him  a  "local 
agent." 
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In  Bliss  on  Life  Insuranoe,  §277,  it  is  said,  ^Hhe 
agents  of  life  insurance  are  scattered  thronghont  the 
States  in  thousands.  There  are  not  only  local  agents 
appointed  in  nearly  every  city  and  village,  but  also 
so-called  general  agents,  who  have  charge  of  an  entire 
State  or  district,  and  whose  actual  powers  are  usually 
much  greater  than  those  of  the  local  agents.  The 
actual  powers  of  such  agents,  both  general  and  local, 
may  be  very  different  from  their  apparent  powers,  and 
it  is  therefore  essential  to  remember  that  so  long  as 
the  agent  acts  within  the  apparent  scope  of  his  authority 
the  Company  is  bound  by  his  acts,  though  they  may 
be  in  excess  of,  or  in  violation  of  his  real  powers. 
An  agent  is,  moreover,  conclusively  presumed  to  have 
not  only  the  usual  and  ordinary  powers  of  an  agent 
engaged  in  the  business  for  which  he  is  appointed,  but 
all  the  powers  necessary  and  convenient  in  the  execu- 
tion of  his  authority.'^  Marky  v.  MvJbml  Benefit  Life 
Insfurance  Co.,  103  Mass.,  78.  Story  on  Agency,  §§58 
and   106. 

It  was  said  in  the  Massachusetts  case,  just  cited, 
that  the  authority  of  an  agent  must  be  determined  by 
the  nature  of  his  business  and  the  apparent  scope  of 
his  employment  therein.  It  cannot  be  narrowed  by 
private  or  undisclosed  instructions,  unless  there  is  some- 
thing in  the  nature  of  the  business  or  the  circum- 
stances of  the  case  to  indicate  that  the  agent  is  acting 
under  special  instructions  or  limited  powers.  ^^A  special 
agent,'^  says    Mr.   Story,   §58,  "  properly    exists    where 

there  is  a  delegation  of  authority  to  do  a  single  act; 
29— vol.  3. 
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a  general  agency  properly  exists  when  there  is  a  dele- 
gation to  do  all  acts  connected  with  a  particular  trade, 
business  or  employment.''  ''Under  this  definition/' 
says  Mr.  Bliss,  page  439,  ''the  agents  of  Insurance 
Companies,  who  are  scattered  over  the  country  (local 
agents,)  would  seem  to  be  general  agents,  but  not 
general  agents  to  do  all  acts  connected  with  procuring 
applications  for  insurance." 

If  we  test  the  extent  of  Brown's  powers  as  agent 
at  Nashville,  by  the  rules  laid  down  in  these  author- 
ities, we  must  hold  that  he  had  all  the  powers  neces- 
sary and  convenient  for  the  execution  of  his  authority, 
and  that  the  extent  of  his  powers  must  be  determined 
by  the  nature  of  his  business  and  the  apparent  scope 
of  his  employment  therein.  It  was  part,  at  least,  of 
his  business  as  agent,  to  receive  premiums  from  per- 
sons having  policies,  for  the  purpose  of  continuing 
those  policies  firom  year  to  year;  to  receive  such  pre- 
miums even  after  the  expiration  of  a  year,  and  when 
the  policies,  by  their  terms,  had  determined  and  ceased, 
would  be  within  the  apparent  scope  of  his  employ- 
ment; and,  therefore,  that  the  Company  was  bound  by 
his  acceptance  of  a  partial  payment  after  the  time 
when  the  premium  was  payable. 

2.  In  Flanders  on  Fire  Insurance,  104,  it  is  said, 
that  "the  general  tending  of  the  cases  is,  that  the 
officers  and  agents  of  Insurance  Companies  may  waive 
the  usual  condition  that  the  premium  must  be  paid 
before  the  policy  shall  be  effectual,  as  well  as  any 
other  condition  in  the  contract  intended  for  their  bene- 
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fity  and  i^the  assured  is  allowed  to  act  upon  the  con- 
fidence of  such  waiver,  the  insurer  is  estopped  to  deny 
the  fulfillment  of  the  condition.'^  (A  long  list  of 
cases  is  cited  as  sustaining  this  proposition.) 

Mr.  Bliss,  in  his  work  on  Life  Insurance,  p.  465, 
says:  ''There  is  a  distinction  between  the  powers  of 
an  agent  after  a  policy  has  been  issued,  and  before. 
He  may  well  be  held  to  have  authority  to  bind  the 
Company  in  connection  with  matters  transpiring  before 
or  at  the  time  of  the  issuance  of  the  policy,  and  re- 
lating to  it,  but  after  the  policy  had  been  issued,  his 
powers,  SB  a  general  thing,  are,  so  &r  as  that  policy 
is  concerned,  exhausted,  unless  he  has  the  power  to 
make  a  new  contract.  An  agent,  without  authority  to 
contract,  has  authority  to  waive  payment  of  the  pre- 
mium, and  to  deliver  the  policy,  giving  a  credit  for 
the  amount,  though  the  policy  provides  that  no  policy 
shall  be  binding  till  the  premium  is  paid,  and  this, 
even  though  the  policy  also  provides  that  the  agent 
has  no  power  to  waive  any  condition  on  it.'^  This 
proposition  is  supported  by  reference  to  several  late 
New  York  cases,  which  are  in  the  list  referred  to  by 
Mr.   Flanders. 

Among  the  cases  so  cited,  is  that  of  the  Baptist 
Church  V.  Brooklyn  Fire  Insurance  Oo.y  19  N.  Y.,  305. 
Judge  Comstock  said:  ''In  any  subsequent  agreement 
for  a  removal  or  continuation  of  the  risk,  it  was  com- 
petent for  the  parties  to  contract  by  parol,  and  to 
waive  the  payment  in  cash  of  the  premium,  substitut- 
ing   therefor  a    promise    to    pay  on    demand    or  at  a 
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fiitare  day.'^  In  the  conditions  annexed^  and  forming 
a  part  of  the  contract  in  that  case,  it  was  set  forth 
that  no  issaanoe,  whether  original  or  continued,  should 
be  considered  as  binding  until  the  actual  payment  of 
the  premiums. 

Another  one  of  the  cases  cited  was  that  of  OoU  v.^ 
National  Protection  Insurance  C6,,  25  Barb.,  180.  In 
that  case  it  was  held  to  be  'Hhe  privilege  of  the  in- 
surers, if  they  elected  so  to  do,  to  waive  the  condi- 
tion making  the  actual  payment  of  the  premium  a  con- 
dition precedent  to  the  binding  efficacy  of  any  insur- 
ance, as  it  was  a  provision  inserted  for  their  benefit, 
and  in  which  they  alone  were  interested.  This  waiver 
may  be  established  by  evidence  of  an  express  waiver, 
or  by  circumstances  from  which  such  waiver  may  be 
inferred,  and  it  may  be  by  the  managers  of  the  Com- 
pany, or  by  .  a  duly  authorized  agent,  and  as  it  was 
done  by  the  latter  in  this  case,  it  was  obligatory  on 
the  Company.^^ 

These  authorities,  as  well  as  others  referred  to,  sus- 
tain the  positions  laid  down  by  Flanders  and  Bliss, 
already  quoted.  It  follows,  that  although  Brown  was 
acting  in  excess  of  his  limited  powers,  and  in  viola- 
tion of  his  special  instructions,  as  indicated  in  the  re- 
ceipts prepared  and  sent  to  him  when  he  received  $11 
from  Murphy,  and  gave  him  the  receipt  therefor  as 
part  payment  of  his  premium,  giving  time  to  pay  the 
balance,  yet,  as  he  was  then  acting  within  the  ap- 
parent scope  of  his  employment  as  agent  of  the  Com- 
pany,  his  action  amounted    to  a  waiver  of   the  condi- 
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tion  of  pre-payment  of  the  premium,  and  was  binding 
on  the  Company. 

We  are,  therefore,  of  opinion  that  the  decree  of  the 
Chancellor  was  erroneous,  and  the  same  is  reversed, 
with  costs  of  this  Court  and  the   Court  below. 


Cauvin  &  DuPREZ  V.  The  Mayor  and  City  Council 
OP  Nashville,  and  Cauvin  &  Badeaux  v.  Same. 

LxCEKBE  TO  KEEP  BUiLlABD  TABLES.  Voluntary  IhymeiU.  Right  to  recover 
back,  Notioe,  Wheie  a  party  applying  for  lloenae,  said  to  the  officer 
that  he  waa  charging  too  much,  but  entered  no  protest,  gave  no  notice 
of  any  purpose  to  sue  for  the  money  back,  and  did  not  seriously  con- 
test the  right  to  receive  it,  but  paid  it;  Hdd,  that  his  was  a  volun- 
tary and  not  a  compulsoiy  payment,  and  the  licen^  cannot  recover 
back  the  money.  The  payment  must  have  been  made  on  compulsion 
to  prevent  the  immediate  seizure  of  his  gooda,  or  Arrest  of  person,  and 
not  voluntary. 

Cases  cited:  Hubbard  v.  Martin,  8  Yerg.,499 ;  Dickens  v.  Jones, 6  Yerg., 
484;  Morgan  V.  Palmer,  2  Bam.  A  Oes.,  819;  Elliott  v.  Swartwout, 
10  Pet.,  47,  (Cur.  Ed.) 


FROM    DAVIDSON. 


Appeal  from  the  Circuit  Court.    Nathaniel  Baxteb, 
Judge. 

A.  G.  Merritt  for  Cauvin. 

W.  K.  McAiiLiSTEB  for  the  city. 
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Freeman,  J.,  delivered  the  opinion  of  the  Court. 

These  are  actions  for  money  had  and  received, 
brought  to  recover,  what  is  alleged  to  be  an  excess 
of  money  paid  to  obtain  license  for  billiard  tables. 
The  City  Recorder,  whose  duty  it  was  to  issue  the 
license,  construed  the  law  to  require  payment  of  fifty 
dollars  each  on  the  first  two  tables,  and  twenty-five 
dollars  each  on  the  remaining  number.  This  probably 
was  the  general  construction  of  the  law  by  the  officers 
of  the  State  and  cities,  until  the  question  was  brought 
before  this  Court  a  year  or  two  since,  when  it  was 
held  that  fifty  dollars  each  on  the  first  two  tables, 
and  twenty-five  dollars  on  all  the  remaining  ones,  not 
on  each,  was  the  proper  construction.  Aft;er  this  de- 
cision these  suits  were  brought. 

The  first  payment  was  in  1864,  which  was  made 
without  objection  or  question.  In  1865,  when  the  li- 
cense was  renewed,  it  is  shown  that  the  party  apply- 
ing, said  to  the  Recorder  that  he  was  charging  too  . 
much.  The  Recorder  insisted  that  he  had  not  charged 
too  much;  that  the  law  required  the  amount  demand- 
ed, and  it  would  have  to  be  paid  for  the  license. 
From  the  statement  we  [may  infer  that  the  matter 
complained  of  was  the  twenty-five  dollars  each  on  the 
remaining  tables,  after  the  first  two.  License  was  ob- 
tained after   this,  in   1866,  without  question. 

These  facts  raise  the  matter  for  decision,  and  pre- 
sent the  question  whether  a  party  paying  a  tax,  de- 
manded and    received    under    the    above   circumstances, 
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can  afterwards  recover  so  much  as  was  not  properly 
demandable  on  suit  against  the  corporation,  the  same 
having  been  paid  into  the  treasury  of  the  city. 

It  is  conceded,  and  is  settled  la\f,  that  a  volun- 
tary payment  made  on  a  simpla  mistake  of  law  as  to 
the  right  of  the  party  to  receive  it,  cannot  be  recov- 
ered back.  Hubbard  v.  Martin,  8  Yer.,  499.  It 
seems  to  be  equally  clear,  and  is  assumed  in  perhaps 
all  the  cases,  both  those  cited  for  plaintiff  and  de- 
fendant, that  if  paid  under  compulsion,  it  can  be  re- 
covered. Morgan  v.  Palmer ,  2  Bam.  and  Cres.,  319; 
ElUoU  V.  SwaHtixyut  10  Pet.,  47,  (Cur.  Ed.)  The 
question  then  is,  was  the  payment,  under  the  facts  of 
the  case  above  recited,  compulsory  in  the  sense  of  the 
law,  or  voluntary  ?  In  the  case  of  Palmer  v.  Morgan, 
a  principle  is  stated  that  we  must  concede  might  sus- 
tain the  view  of  plaintiff  in  this  case;  still  in  that 
case  there  was  an  element  of  difference  from  the  pres- 
ent case ;  that  is,  that  the  party  who  received  the 
money  was  held  not  to  have  received  it  by  virtue  of 
his  office,  but  for  himself  individually.  Without  giv- 
ing special  importance,  however,  to  this  element,  we 
may  concede  that  the  case,  as  we  have  said,  &vor8 
the  view  of  plaintiff,  but  is  it  sound  in  principle,  and 
sustainable  under  our  own  cases,  and  the  weight  of 
authority?  We  think  not.  In  the  case  of  Dickens  v. 
Jones,  6  Yer.,  484,  it  was  held  that  a  payment  of 
taxes  to  a  sheriff,  though  the  same  was  illegally  and 
unconstitutionally  assessed,  could  not  be  recovered  back, 
the  Court  adds,  especially  after  it  had  been  paid  over 
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to  the  treasury.  Bat  the  principle  of  the  case  is  that 
9ach  payment  is  volnntary  and  with  a  full  knowledge 
of  all  the  hota,  and  the  party  cannot  be  permitted, 
on  change  of  hifit  views  as  to  the  law,  to  sne  and  re- 
cover the  money.  The  principle  of  this  case  would 
seem  to  contravene  the  one  laid  down  by  Abbott,  Chief 
Justice,  in  the  case  of  Morgan  v.  Palmer,  that  the  par- 
ties must  be  on  precisely  equal  terms  in  all  respects,  in 
order  to  make  it  a  case  of  voluntary  payment.  In  the 
case/  from  6  Yerg.,  the  sheriff  was  collector  of  the  public 
taxes,  having  the  tax-book  in  his  hands,  which  was  equiv- 
alent to  an  execution,  and  demanded  the  money  by  vir- 
tue of  his  office,  and  received  it  as  taxes,  which,  how- 
ever, by  law  he  was  not  authorized  to  receive.  The 
case  before  us  is  no  stronger  in  principle  than  this.  The 
officer  here  only  claimed  so  much  to  be  due.  In  one 
instance  the  plaintiff  said  it  was  too  much,  but  entered 
no  protest,  gave  no  notice  of  any  purpose  to  sue  for  it 
back,  nor  does  he  seem  to  have  very  seriously  contested 
the  right  to  receive  it.  It  was  simply  a  case  where  the 
one  party  claimed  so  much  was  due  on  his  view  of  the 
law,  the  other  thought  less  was  due,  but  yielded  his  view 
without  s^ious  objection,  and  paid  it.  This  was  cer- 
tainly a  voluntary  payment,  unless  the  fiu)t  that  the  one 
party  doubted  the  correctness  of  the  claim,  and  the  other 
party  was  an  officer  of  the  corporation,  and  might  pro- 
ceed and  attempt  to  enforce  it  by  law,  could  make  it 
compulsory.  This  cannot  be,  as  the  same  thing  may 
be  done  in  every  case  of  a  claim  by  one  party  against 
another,  however  unfounded.      We  must  either  abandon 
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the  princi^e  that  a  volantaiy  payment  cannot  be  recov- 
ered, or  else  hold  that  this  payment  was  conclusive  on  ' 
the  party  paying.  It  is  true,  the  question  of  notice 
of  purpose  to  sue  for  the  money  back,  is  one  of  more 
importance  where  the  officer  is  sued  after  he  has  paid 
over  the  money  to  the  Treasury;  yet  the  principle  of 
payment  under  compulsion  or  its  being  voluntary  must 
be  the  same  in  both  cases.  The  correct  principle  is 
thus  laid  down  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  EBioU  v.  Swariwcviy  10  Pet.  B., 
p.  50-1,  (Curt.  Ed.)  ''  that  where  a  man  demands 
money  of  another,  as  a  matter  of  right,  and  that  other 
with  full  knowledge  of  the  &cts  upon  which  the  de- 
mand is  founded,  has  paid  a  sum  of  money  voluntarily, 
he  cannot  recover  it  back.  It  may  be  that  on  fur- 
ther view  he  may  form  a  different  opinion  of  the  law, 
and  it  may  be  his  subsequent  opinion  may  be  the  cor- 
rect one.  If  we  were  to  hold  otherwise,  say  the  Court, 
many  inconveniences  may  arise.  There  are  many  doubt- 
ful questions  of  law.  When  they  arise  the  defendant 
has  an  option  either  to  litigate  the  question  or  submit 
to  the  demand  and  pay  the  money.  But  it  would 
be  most  mischievous  and  unjust  if  he  who  has  ac- 
quiesced in  the  right  by  such  voluntary  payment  should 
be  at  liberty  at  any  time  within  the  Statute  of  Limita- 
tion to  -  rip  up  the  matter,  and  recover  back  the 
money." 

We  add  that  it  would  not  be  just  for  the  party 
to  pay  his  money  voluntarily  on  what  he  deemed  an 
improper  demand,  especially    in    cases    of  revenue,  and 
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wait  until  some  one  else  has  gone  to  the  (Expense  of 
maintaining  and  asserting  his  rights  then  come  in  and 
bring  suit  for  recovery  of  the  money  back,  wheire  no 
notice  is  given  of  such  purpose,  or  protest  against  the 
correctness  of  the  demand,  nor  any  extortion  of  it 
from  him   by   virtue  of  process  of  the  law. 

It  is  true,  in  this  case  the  license  would  not  have 
been  granted  without  the  payment.  The  plaintiff  so 
understood,  and  paid  rather  than  contest  the  right.  It 
was  purely  voluntary  on  his  part',  done  of  choice 
between  paying  and  litigating.  Having  made  his  elec- 
tion he  is  bound  by  it,  and  cannot  now  claim,  after 
some  one  else  has  had  the  question  settled,  to  come 
in  under  the  idea  of  an  involuntary  payment,  and  get 
the  benefit  of  another's  contest,  which  he  was  unwill- 
ing to   make. 

The  correct  princ%»le  is  given  in  Dillon  on  Muni- 
cipal Corporations,  p.  867,  Vol.  2.  The  payments 
must  have  been  made  on  compulsion,  to  prevent  the  im- 
mediate seizure  of  his  goods,  or  arrest  of  person,  and 
not  voluntary. 

We  hold,  therefore,  the  payments  were  voluntary 
in  this  case,  and  the  party  not  entitled  to  recover 
them  back  from  the  corporation. 

Let  the  cases  be  affirmed. 
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HoLLOWAY  M.  Seals  v.  The  State  op  Tennessee. 

1.  Criminal  Law.    Malice  aJwdhxmghL    What  conBtUuta.     The  Circuit 

Judge  charged  the  jorjj  "  If  you  find  that  the  defendant  killed  the  de- 
ceased with  malice  aforethought,  that  is,  wilfully  of  purpose,  that 
the  blow  bj  which  the  life  of  the  deceaaed  was  taken,  should  have 
that  efiiect,  but  without  deliberation  or  premeditation,  the  defendant 
will  be  guilty  of  murder  in  the  second  degree.''  Heldy  that  this  defi- 
nition of  malice  aforethought  is  not  correct;  that  malice  aforethought 
is  not  to  be  inferred  from  deadly  intent  merely,  as  a  deadly  intent  may 
exist  in  a  case  of  self-defence,  or  upon  sadden  and  reasonable  provo- 
cation. 

Cases  cited :  Quarles  v.  The  State,  1  Sneed,  407 ;  Dains  t.  The  State,  2 
Ham.,  439. 

2.  Same.     To  reduce  JaUing  to  numdaughter.    It  is  not  necessary  to  reduce 

killing  to  manslaughter  that  the  passion  should  be  so  great  as  to  ren- 
der the  defendant  incapable  of  deliberation  or  premeditation.  If  the 
circumstances  be  of  such  a  nature  as  are  calculated  to  produce  such 
excitement  and  passion,  as  would  obscure  the  reason  of  an  ordinary 
man,  and  induce  him,  under  such  excitement  and  passion,  to  strike  the 
blow  that  causes  the  death  of  the  deceased,  this  will  reduce  the  killing 
to  manslaughter. 

Cases  cited:  Young  v.  The  State,  11  Hum.,  202;  Maher  v.  The  People. 
19  Mich.,  212. 

3-  Same.  Same.  Charge  cf  Court.  Presumption  of  maUoe.  Tlse  of  deadly 
weapon  wiU  not  eonttUute.  When,  It  ought  to  have  been  left  to  the 
jury  to  determine  under  proper  instructions,  whether  the  obscene  lan- 
guage of  the  deceased,  used  in  presenceof  the  defendant's  family,  and  at 
his  table,  in  connection  with  his  yexatioos  conduct,  was  calculated  to 
produce  suck  an  excitement  and  passion,  as  would  obscure  the  reason 
of  an  ordinary  man,  and  induce  him,  under  the  excitement  and  pas- 
sion so  produced,  to  strike  the  blow,  and  whether,  in  fact^  the  blow 
was  stricken  in  consequence  of  the  heat  of  passion  so  produced.    If 
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defeodant  etrack  the  blow  under  passion  prodaced  by  an  adequate 
prorocation,  the  simple  fact  that  he  used  a  deadlj  weapon,  would  not 
alter  the  case. 


FBOM   DICKSON. 


Appeal    from    the    Circuit    Court. 
Attorney-General  Heiskell  for  the  State. 
No   counsel   for  Seals. 

Nicholson^  C.  J.,  delivered   the   opinion  of  the   Court. 

HoUoway  M.  Seals  wais  indicted  in  the  Circuit  Court 
of  Dickson  county^  for  the  murder  of  James  Jones. 
He  was  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  ten  years.  The  case 
is    before   us   on   his   appeal. 

Two  errors  in  the  charge  of  the  Court  to  the  jury 
are  mainly   relied  on,   for  a    reversal  of  the  judgment. 

1.  After  defining  murder  in  the  first  degree,  with 
sufficient  accuracy  and  clearness,  the  Circuit  Judge 
proceeded  as  follows : 

''  If  you  find,  then,  that  the  defendant  killed  the 
deceased  with  malice  aforethought,  that  is,  wilfully  of 
purpose,  that  the  blow  by  which  the  life  of  the  de- 
ceased was  taken,  should  have  that  effect,  but  without 
deliberation  or  premeditation,  the  defendant  will  be 
guilty  of  murder  in  the  second  degree." 

It  is  well  settled,  that,  to  constitute  murder  in  the 
second    degree,    there     must     be     malice     aforethought, 
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express  or  implied.  The  Judge  charged,  that  there 
must  be  malice  aforethought,  but  he  gives  an  entiriply 
erroneous  definition  of  what  malice  aforethought  is. 
He  said,  that,  if  the  defendant  did  the  killing  with 
malice  aforethought,  that  is,  wilfully  of  purpose,  that 
the  blow  should  have  that  effect,  but  without  delib- 
eration or  premeditation,  the  killing  would  be  murder 
in  the  second  degree.  As  held  in  the  case  of  Qimrles 
V.  State,  1  Sneed,  407,  and  Dains  v.  State,  2  Hum., 
439,  malice  aforethought  is  not  to  be  inferred  from 
the  deadly  intent  merely,  for  that  may  exist  in  a  case 
of  self-defence,  or  upon  sudden  and  reasonable  provo- 
cation. The  charge  confounds  the  offences  of  murder 
in  the  second  degree  and  voluntary  manslaughter. 

The  prisoner  was  entitled  to  a  correct  exposition 
of  the  law,  and  in  a  matter  of  so  much  consequence 
to  him,  we  cannot  assume  that  the  error  was  not 
injurious  to  his  case,  especially  as  he  was  found  guilty 
of  the  offence  thus  erroneously  defined. 

2.  The  charge  of  the  Circuit  Judge,  on  the  subject 
of  voluntary  maftislaughter,  is  objected  to  as  erroneous. 
In  defining  voluntary  manslaughter  the  Judge  said, 
"Did  the  defendant  kill  the  deceased  voluntarily,  upon 
a  sudden  heat  of  passion,  brought  about  by  a  sufficient 
legal  provocation — ^so  great  as  that  it  rendered  the 
defendant  incapable  of  deliberation  or  premeditation ; 
if  he  killed  him  under  such  passion  alone,  without 
malice,  either  express  or  implied,  then  he  is  guilty 
of  voluntary  manslaughter.''  Again,  the  Judge  said : 
"  The  words  of  the  deceased,  or  his  conduct,   or  both, 
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calculated  to  induce  the  belief  that  he  intended  to 
provoke  a  difficulty^  no  matter  how  obscene  the  words 
may  have  been,  nor  how  vexatious  his  conduct  may 
have  been^  will  not,  of  themselves,  reduce  a  killing 
of  murder  in  the  second  degree  to  manslaughter.  Such 
conduct,  upon  the  part  of  the  deceased,  would  not  be 
a  sufficient  legal  provocation  as  would  repel  the  pre- 
sumption of  malice,  when  the  proof  shows  the 
defendant  used   a    deadly   weapon   in   the   killing." 

The  first  objection  to  this  charge  is,  that,  in 
defining  the  provocation  which  will  reduce  murder  in 
the  second  degree  to  manslaughter,  the  Judge  says,  it 
must  produce  a  sudden  heat  of  passion  ''so  great  as 
to  render  the  defendant  incapable  of  deliberation  or 
premeditation.''  Manslaughter,  as  defined  in  the  Code, 
§4603,  is  the  unlawful  killing  of  another,  without 
malice,  either  express  or  implied,  which  may  be 
either  voluntary   upon  a  sudden  heat,  etc. 

The  sudden  heat,  which  is  the  distinguishing  feature 
in  voluntary  manslaughter,  must  be  produced  by  ade- 
quate provocation.  What  is  the  character  of  the 
provocation  which  is  deemed  adequate,  is  thus  defined 
in  the  case  of  Maker  v.  TTie  People,  10  Mich.  212. 
"  The  principle  involved  in  the  question  would  seem 
to  suggest,  as  the  true  general  rule,  that  reason  should,  . 
at  the  time  of  the  act,  be  disturbed  or  obscured  by 
passion  to  an  extent  which  might  render  ordinary  men, 
of  fair  average  disposition,  liable  to  act-  rashly  or 
without  due  disliberation  or  reflection,  and  from  passion  . 
rather  than  from  judgment.'' 
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This  definition  of  the  character  of  adequate  provo- 
cation in  producing  the  heat  of  passion  that  distin- 
guishes manslaughter  from  murder  in  the  second  degree, 
is  substantially  the  same  with  that  given  by  this  Court, 
in  the  case  of  Yov/ng  v.  The  StaJUy  11  Hum.,  202,  as 
follows :  ^^  There  must  be  sudden  passion,  upon  reasonable 
provocation,  to  negative  the  idea  of  malice,  but  we 
think  the  manner  in  which  his  Honor  repeats  several 
times  in  his  charge,  that  reason  must  be  'dethroned,' 
and  'that  there  must  be  a  whirlwind  of  passion'  in 
order  to  mitigate  a  killing  to  manslaughter,  was  calcu- 
lated to  exclude  from  the  jury  the  possibility  that  a 
sane  man,  having  sense  and  reason,  could,  excited  by 
anger  and  heat  of  blood,  be  guilty  of  man- 
slaughter." 

In  the  case  of  Quarle»  v.  The  State,  1  Sneed,  409, 
the  rule  is  stated  as  follows:  ''Manslaughter  may  be 
voluntary,  as  where,  upon  a  sudden  quarrel,  two  persons 
fight,  and  one  of  them  kills  the  other,  we  are  to 
presume  that  the  intention  accorded  with  the  act,  but 
if  the  intention  and  act  were  the  result  of  impulse 
and  passion,  excited  upon  sudden  and  adequate  provo- 
cation, the  idea  of  malice  is  repelled,  and  the  killing 
is  only  manslaughter."  We  are  not  to  suppose  that 
a  person  thus  excited  is  deprived  of  all  reason,  so 
as  to   be   incapable   of   purpose   or  intention." 

Tested  by  the  rule  recognized  by  the  several  authori- 
ties cited,  we  think  the  Circuit  Judge  stated  it  too 
broadly  and  strongly,  when  he  charged,  that,  the  heat 
of   passion  brought  about  by  an    adequate  provocation, 
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must  be  '^80  great  afi  to  render  the  defendant  incapable 
of  deliberation   or  premeditation.'' 

This  was  tantamount  to  telling  them  that  the 
provocation  must  be  such,  not  merely  that  the  act 
must  be  committed,  when,  by  passion,  the  defendant 
''was  liable  to  act  rashly  or  without  due  deliberation 
or  reflection,"  but  when  his  reason  was  "dethroned"' 
by  a  "  whirlwind  of  passion,"  or,  as  expressed  by  the 
Judge,  when  the  defendant  was  ''  rendered  incapable, 
from  passion,  of  deliberation  or   premeditation." 

The  next  objection  to  the  portion  of  the  charge 
quoted,  is,  that  he  told  the  jury  that  it  mattered  not 
how  obscene  the  language  of  the  deceased  was,  or  how 
vexatious  his  conduct  may  have  been,  these  will  not, 
of  themselves,  reduce  a  killing  to  manslaughter.  To 
which  the  Judge  added,  ''such  conduct  would  not  be 
a  sufficient  legal  provocation  to  repel  the  presumption 
of  malice,  when  the  proof  shows  that  the  defendant 
used  a  deadly   weapon  in  the  killing." 

In  this  charge,  the  Judge  passes  upon  the  facts, 
and  instructs  the  jury,  that,  as  they  consist  of  words 
and  conduct  of  the  deceased,  they  do  not  constitute 
adequate  provocation.  In  one  sense,  it  is  the  business 
of  the  Judge  to  determine  what  constitutes  an  adequate 
provocation  but  whether  fiwjts  are  proven,  which,  in 
law,  will  amount  to  such  provocation,  is  a  matter  for 
the  jury.  We  think  the  rule  is  laid  down  with 
reasonable  correctness  in  the  case  of  MaJwr  v.  Tht  Peoplef 
10  Mich.,  212,  as  follows :  "  It  is  doubtless,  in  one 
sense,  the   province  of  the  G)urt  to  define  what,  in  law, 
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will  oonstitate  a  reasonable  or  adequate  provocation, 
bat  not,  I  think,  in  ordinary  cases,  to  determine 
whether  the  provocation  proved  in  the  particular  case 
18  sufficient  or  reasonable.  This  is  essentially  a  ques- 
tion of  &ct,  and  to  be  decided  with  reference  to  the 
peculiar  fiicts  of  each  particular  case.  As  a  general 
rule,  the  Court,  after  informing  the  jury  to  what  extent 
the  passion  must  be  aroused  and  reason  obscured,  to 
render  the  homicide  manslaughter,  should  inform  them 
that  the  provocation  must  be  one,  the  tendency  of 
which  would  be  to  produce  such  a  degree  of  excite- 
ment and  disturbance  in  the  minds  of  ordinary  men; 
and  if  they  should  find  such  provocation  from  the 
fiicts  proved,  and  should  further  find  that  it  did  pro- 
duce that  effect  in  the  particular  instance,  and  that  the 
homicide  was  the  result  of  such  provocation,  it  would 
give  it  the  character  of   manslaughter.'' 

In  the  present  case  the  Judge  held,  that  the  words 
of  the  deceased  however  obscene,  and  his  conduct  how- 
ever vexatious,  could  not  amount  in  law  to  reasona- 
ble or  adequate  provocation,  and  upon  that  view  of 
the  law,  withdrew  from  the  jury  the  consideration  of 
the  facts.  It  is  true,  as  a  general  rule,  that  no  pro- 
vocation by  words  alone  will  reduce  the  crime  of 
murder  to  that  of  manslaughter,  but  in  this  case  the 
Judge  instructs  the  jury,  that  no  matter  how  vexati- 
ous the  conduct  of  the  deceased  may  have  been,  it 
could  not  amount  to  an  adequate  provocation,  that  is 
no  matter  how  much    the    defendant    may    have    been 

excited,  no  matter  how  much    passion    may  have  been 
30— vol.  3. 
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produced  by  the  conduct  and  words    of    the    deceased, 
it    could    not    be    considered    an    adequate   provocation. 
It  ought  to  have  been   left  to    the  jury  to    determine 
under  proper  instructions^  whether  the  obscene  language 
of  the  deceased,  used  in  presence  of  the  defendant's  fiun- 
i\j,  and  at  his   table,   in   connection   with  his  vexatious 
conduct,   was  calculated  to  produce  such  excitement  and 
(lassion,  as  would  obscure    the    reason  of   an    ordinary 
man,  and   induce  him,   under  the  excitement    and    pas- 
sion so  produced,   to  strike   the  blow,   and    whether  in 
fitct  the   blow   was  stricken   in  consequence   of  the   heat 
of  passion   so   produced.       If  defendant  struck  the  blow 
under  passion  produced  by  an  adequate  provocation,  the 
simple   fact  that    he   used   a  deadly   weapon,  would  not 
alter  the  case.       We  are  not  to  suppose  that  a  person 
thus  excited,   is   deprived   of  all    reason.       That   is    not 
the  state   of  the   mind;   but  being  greatly  excited  upon 
sufficient  cause,   he  is  impelled  by  a  sudden  motive  of 
revenge,   and   that  includes  the  idea  of  malice,  whether 
he  strikes  with  a  deadly  weapon    or    not.       The    fiict 
that  he  used  a  deadly   weapon  in   connection  with  other 
circumstances,    may  be    properly    looked    at,    in    deter- 
mining whether  the  blow  was  the  result  of  the  sudden 
passion;   but  when   the  jury   are  satisfied    that   the   de- 
fendant was  impelled   by  sudden    passion,    produced  by 
sufficient  provocation  to  strike,  the  simple  fact  of  using 
a  deadly  weapon  would  not  make  the  blow  malicious. 

Other  exceptions  have  been  taken  to  the  charge 
which  we  do  not  deem  it  necessary  to  notice,  as  the 
errors  already  pointed  out,   make  it    proper  to  reverse 
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the  jndgment^  and  for  the  same  reason  we  have  ab- 
stained from  making  any  comments  on  the  proof  in 
the  cause.      Judgment  reversed. 


J.  H.  Wrompelmeib  &  Co.  v.  Levi  Moses. 

1.  Attachhbnt.    Pka  in  abaiemmL     VerifioaJtvm  tif.    The  settled  rale  le^ 

that  the  affidavit  verifjing  a  plea  in  abatement  most  be  poeitiye  as  to 
the  trath  of  the  facts  contained  in  the  plea,  and  should  leave  nothing 
to  be  collected  by  inference  or  intendment.  A  yerification  of  snch 
plea  upon  the  ^'knowledge,  information  and  belief"  of  the  affiant  is 
insufficient 

Coses  cited:  Bank  of   Tennessee  v.  Jones,  1  Swan,  392;  Trabue  v. 
Higden,  4  Cold.,  624 ;  Friedlander  v.  Pollock,  5  Cold.,  496. 

2.  Same.    Atnendment  ofaffdaoii.    An  amendment  of  a  defective  affidavit, 

ofifered  to  be  made  after  the  proof  was  taken,  bat  before  the  hearing, 
should  have  been  allowed  by  the  Court  below,  especially  as  it  is  ap- 
parent that  the  affidavit  was  merely  formal,  and  could  have  worked 
neither  injury  nor  delay.  But  this  is  not  an  error  which  affects  the 
merits  of  this  case. 

3.  Sake.    Grounds  far  aUachmenL    The  defendant  had  been  a  regular  fur- 

niture merchant  for  a  number  of  years;  his  stock  of  furniture  on 
hand  was  worth  three  or  four  thousand  dollars;  he  was  indebted 
something  over  four  thousand  dollars,  and  he  owned  real  estate  in  the 
place  of  his  residence,  unincumbered,  worth  $10,000.  The  oomplain- 
ants  failed  to  sustain  their  allegation  of  defendant  being  about 
fraudulently  to  remove  his  stock  of  furniture  to  Georgia. 
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Hdi,  ThtLt  eren  if  he  had  been  about  to  remove,  etc^  leaTiqg  ten  thoo- 
sand  dollan  worth  of  real  estate,  the  above  facts  being  provm,  it 
oould  not  have  authoriased  a  resort  to  an  attachment  The  piopertj 
to  be  left  would  have  been  ample  to  meet  his  liabilities. 

Cases  cited :  Jackson  v.  Borke,  4  Heiak.,  612 ;  McHaney  v.  Caathom,  4 
Heisk^609. 

Code  cited:  {3455. 


FBOM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

Philip  Lindbley  and  Demoss  &  Maix>N£  for 
Wrompelmeir. 

Guild  &  Smith  for  Moses. 

Nicholson,  C.  J.,   delivered  the  opinion  of  the  Coort. 

Complainants  held  three  notes  on  defendant,  amount- 
ing to  about  $960.  On  the  16th  of  December,  1869, 
before  either  of  the  notes  had  matured,  complainants 
filed  their  attachment  bill  in  the  Chancery  Court  at 
Nashville,  alleging,  among  other  things,  that  '^defendant 
is  about  to  remove  the  stock  of  goods  he  has  on 
hand,  and  which  is  all  the  property  he  owns  in  the 
world,  to  the  State  of  Georgia,  or  somewhere  outside 
of  the  State  of  Tennessee,''  and  praying  that  the  goods 
of  defendant  be  attached  to  satisfy  their  claim.  The 
attachment  was  isued  and  levied  on  a  lot  of  furniture 
of  defendant.  The  defendant  appeared  and  filed  his 
plea  in  abatement,  traversing,  on  his    own   knowledge. 
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all  the  grounds  for  the  attachment  set  out  in  the  bill. 
To  the  plea  was  this  affidavit: 

^'Came  Levi    Moses    before    me,  the    Clerk  of    the 
Chancery  Courts  and    made  oath  that  the    facts  stated- 
in    the    foregoing    plea    are    true^  to    the    best  of    his 
knowledge^  information  and  belief. 

Signed;  Levi  Moses. 

Sworn  to  before  me,  December  18,   1869. 

M.  B.  Howell,  C.  &  M.*' 

Complainants  moved  to  strike  the  plea  firom  the 
files,  because  the  verification  to  said  plea  is  fatally 
defective,  but  the  Chancellor  overruled  the  motion. 
The  parties,  therefore,  prepared  the  cause  for  hearing 
upon  the  plea  in  abatement.  After  all  the  proof  on 
both  sides  was  taken,  and  the  cause  was  ready  fot 
hearing,  defendant  made  an  amended  affidavit  to  his 
plea,  which  was  as  follows: 

'^Came  Levi  Moses,  in  proper  person,  and  made 
oath  that  the  foregoing  plea  is  true  in  substance  and 
in  &ct. 

Signed  and  sworn  to.  May  26,   1871.'' 

The  Chancellor  proceeded,  on  the  5th  of  June, 
1871,  to  render  a  decree  in  the  cause,  dismissing  the 
attachment  bill  because  the  proof  fidled  to  show  that 
defendant  was  about  to  remove  his  property  out  of  the 
State.  At  the  end  of  the  decree  the  Chancellor 
added:  '^The  amended  affidavit  of  Levi  Moses,  made 
the  26th  of  May,  1871,  was  not  considered  by  the 
Court,  the  first  affidavit  being  sufficient*'' 

The  complainants  have  appealed. 
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It  is  insisted  that  the  Chanoellor  erred  in  refusing 
to  strike  out  the  plea  in  abatement  for  want  of  a 
sufficient  verification  of  the  affidavit.  The  settled  rale 
is,  that  the  affidavit  verifying  such  plea  must  be  posi- 
tive as  to  the  truth  of  the  fiM^ts  contained  in  the 
plea,  and  should  leave  nothing  to  be  collected  by  in* 
ference.  Hence,  the  statement  of  the  affiant  that  he 
'^is  informed  and  believes  that  the  plea  is  true  in  sub- 
stance and  in  &ct'^  is  insufficient.  Bank  of  Tennessee 
V.  Jones,  1  Swan,  392.  So,  also,  if  the  plea  is  veri- 
fied by  affidavit,  with  the  certificate  of  the  Clerk: 
'^  Sworn  to  and  subscribed  before  me,''  without  more, 
it  is  insufficient.  It  does  not  appear  from  such  veri- 
fication that  the  affidavit  is  positive  as  to  the  truth  of 
ihe  plea,  it  may  have  been  based  on  information  and 
belief.  Trabue  v.  IRgdeny  4  Cold.,  624;  Friedlander 
v.  PoUockf  5  Cold.,  495.  In  the  last  named  case  the 
verification  was  the  same  as  in  the  case  of  Trabtie  v. 
Higden.  Judge  Smith,  in  that  case,  said:  '' Intend- 
ments are  not  allowed  to  supply  defects.  The  settled 
practice  of  this  State  has  been  that  pleas  in  abatement 
must  be  verified  by  written  oath,  and  by  positive 
form  of  statement.  A  statement  of  the  information 
and   belief  of  the  affiant  will  not  suffice." 

In  the  case  before  us  the  verification  is,  that  the 
^^  &cts  stated  in  the  plea  are  true."  If  the  affidavit 
had  stopped  here,  the  plea  would  have  been  verified 
by  a  positive  statement  of  its  truth,  but  he  adds: 
'^to  the  best  of  his  knowledge,  information  and  belief," 
thus   qualifying    the  statement,  and    leaving    to  intend- 
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ment  how  much  of  the  statement  of  &ct8  was  based 
on  knowledge  and  how  much  on  information  and  be- 
lief. We  are,  therefore,  of  opinion  that  the  verifica- 
tion was  insufficient,  and  that  the  Chancellor  erred  in 
refusing  to  have  the  plea  taken  from   the  files. 

But  we  have  seen  that  the  parties  prepared  to  try 
the  issue  made  by  the  plea,  and  took  proof  on  both 
sides,  and  were  ready  for  the  hearing,  when  the  de- 
fendant amended  his  verification  by  making  it  strictly 
in  accordance  with  the  rule  before  referred  to.  The 
Chancellor,  however,  declined  to  consider  the  amended 
affidavit  because  he  regarded  the  first  one  as  sufficient. 
It  is  insisted  for  defendant  that  this  was  erroneous, 
and  that  as  the  defect  in  the  first  verification  was 
merely  formal,  and  as  the  issue  was  tried  on  its  merits, 
the  decree  ought  not  now  to  be  disturbed  for  the 
error  in  refusing  to  strike  out  the  plea  If  the 
Chancellor  had  held  the  first  verification  insufficient 
under  our  practice,  he  would,  of  course,  have  allowed 
the  defect  to  be  corrected  by  amendment.  We  see 
that  defendant  was  willing  and  ready  to  make  the 
amendment,  and,  in  the  case  of  Trabue  v.  lEgderif  such 
an  amendment  was  made  after  the  lapse  of  several 
Terms,  and  this  Court  held  that  the  amendment  was 
properly  allowed. 

In  the  present  case,  the  offer  to  amend  was  made 
after  the  proof  was  taken,'  but  before  the  hearing. 
Upon  the  authority  of  the  case  of  Tmlme  v.  Higden, 
we  think  the  Chancellor  ought  then  to  have  allowed 
the  amendment,  especially  as  it  is  apparent  that  the  amend- 
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ment  was  merely  formal^  and  coald  have  worked  neither 
injary  nor  delay.  Both  parties  had  prepared  their 
proof  upon  the  assumption  that  the  issue  was  properly 
made  np^  and  both  were  ready  for  trial  on  the  issue 
which  would  have  been  made  upon  the  amended  veri- 
fication. We  are^  therefore^  of  opinion  that  the  present 
is  a  proper  case  for  the  application  of  §4516  of  the 
Code^  which  provides  that  '^no  judgment^  decision  or 
decree  of  the  inferior  Courts  shall  be  reversed  in  the 
Supreme  Court^  unless  for  error  which  afiects  the 
merits  of  the  judgment^  decision  or  decree  complained 
of.^' 

The  remaining  question  is^  whether  the  complainants 
have  shown  by  proof  that  the  defendant  was  about  to 
remove  his  property  out  of  the  State  in  such  a  way 
as  to  entitle  them  to  resort  to  an  attachment.  It  is 
insisted  for  complainants  that  the  attachment  laws  are 
to  be  liberally  construed.  This  is  true  in  the  appli- 
cation of  the  remedy^  after  jurisdiction  is  acquired  by 
a  proper  statement  t>f  one  or  more  of  the  causes  for 
which  an  attachment  may  issue.  So  far  as  the  Statutes 
prescribe  the  causes  for  which  attachments  may  issue^ 
no  material  departure  from  the  specific  requirements  of 
the  law  has  ever  been  tolerated  by  this  Court.  The 
remedy  is  in  derogation  of  the  common  law,  harsh 
and  summary  in  its  operation,  and  very  liable  to  be 
abused  aB  an  instrument  of  injustice  and  oppression. 
Jaohson  v.  Burke j  4  Heisk.,  612.  The  bill  abounds  in 
allegations  of  various  phases  of  fraud;  that  defendant 
is  utterly  insolvent;  that  he  is  concealing,  or  endeavor- 
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ing  to  conceal,  his  property;  that  he  is  about  fraadu*- 
lent  to  dispose  of  his  property;  that  he  has,  or  is 
about  fraudulently  to  convey  his  stock  on  hand  to  his 
son,  or  to  one  Heizlet.  On  all  these  allegations  de- 
fendant took  issue  by  his  plea  in  abatement,  and  upon 
the  proof  ii  does  not  appear  that  there  was  any  foun- 
dation  for  any  of  the    charges  of  fraud. 

But  the  complainants  also  alleged  that  defendant 
''was  about  to  remove  the  stock  of  goods  he  had  on 
hand,  which  was  all  the  property  he  had  in  the  world, 
to  the  State  of  Georgia/^  Defendant  met  this  allega- 
tion by  stating  that,  besides  the  stock  of  furniture  on 
hand,  worth  three  or  four  thousand  dollars,  about 
enough  to  pay  all  his  debts,  he  owned  real  estate  in 
Nashville,  well  improved  and  unincumbered,  worth 
$10,000.  He  states  that  he  had  spoken  of  sending 
some  of  his  fine  furniture  to  Georgia  to  be  sold,  for 
the  purpose  of  paying  his  debts.  The  case  was  thus 
narrowed  down  to  the  single  question  raised  upon  this 
allegation. 

The  proof  shows  that  the  defendant  had  been  a 
regular  furniture  merchant  for  many  years:  that  his 
stock  of  furniture  on  hand  was  worth  three  or  four 
thousand  dollars;  that  he  was  indebted  something  over 
four  thousand  dollars,  and  that  he  was  the  owner  of 
real  estate  in  Nashville,  unincumbered,  worth  about 
$10,000,  on  which  his  family  had  resided  for  many 
years,  and  has  continued  to  reside. 

One  witness,  Nichol,  proves  that  about  the  time 
the  attachment  was  sued    out,  he    heard  the  defendant 
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saj  frequently  that  he  was  tired  of  being  annoyed 
with  creditors  dunning  him,  and  that  he  intended  to 
pack  up  his  stock  and  remove  to  Georgia,  and  set  up 
his  son  or  sons  in  business.  On  cross-examination, 
this  witness  said  his  recollection  was  indistinct  as  to 
defendant's  words  in  the  conversation,  but  he  had 
stated  the   impression   made   on  his   mind. 

The  defendant  was  examined,  and  said  he  told  the 
witness  that  he  intended  to  take  some  of  his  fine  fur- 
niture to  Georgia  and  sell  it  to  pay  his  debts,  and 
that  he  would  take  his  son  with  him  as  a  clerk. 
There  was  no  evidence  that  defendant  was  making  any 
preparations  to  remove  any  of  his  furniture,  nor  did 
any  of  the  business  men  in  his  neighborhood  observe 
any  indications  of  such  removal.  His  son  proves  that 
defendant  never  said  anything  to  him  about  it,  and 
he  never  heard  of  any  contemplated  removal  of  furni- 
ture. The  burden  of  proof  was  on  complainants  to 
sustain  their  allegation,  and  the  main  reliance  is  upon 
the  Conversation  alluded  to,  in  support  of  the  allega- 
tion. This  conversation  is  explained  by  defendant,  and 
by  his  explanation  it  is  wholly  insufficient  to  sustain 
the  allegation. 

It  is  said,  in  the  case  of  Jackson  v.  Burke,  4  Heisk., 
614,  that  the  word  "about,"  in  the  sense  of  the  at- 
tachment laws,  must  be  taken  in  its  common  accept- 
ance, as  defined  by  lexicographers — "near  to  in  ac- 
tion, or  near  to,  in  the  performance  of  some  act.'' 
(Webst.  Diet.) 

In  the  case  of  McHany  v.  Oauthotm,  4  Heisk,  509, 
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in  reference  to  the  allegations  necessary  to  be  made 
under  §3455  of  the  Code,  the  Court  say:  "The  alle- 
gation must  be  of  a  fact  susceptible  of  issue  and 
proof;  there  must  be  an  act  already  performed,  or  one 
to  be  performed,  of  which  the  preliminary  steps  or 
circumstances  have  already  developed  themselves,  point- 
ing naturally  to  the  conclusion  assumed  and  charged 
in  the  bill,  the  evidence  of  which  consists  of  the  con- 
duct  or  declarations  of  the   party   charged.'* 

We  think  the  proof  entirely  fails  to  support  the 
allegation,  upon  the  character  of  evidence  required 
upon  the  holding  of  these  cases.  But,  if  it  had  been 
proved  that  defendant  was  about  to  remove  his  stock 
of  furniture  to  Georgia,  would  that  have  authorized 
the  resort  to  an  attachment,  in  view  of  the  fact  that 
he  was  leaving  in  Nashville  real  estate  worth  more 
than   double   all   of  his   debts? 

It  was  said  by  this  Court,  in  Friedlander  v.  Pottock, 
5  Cold.,  493,  that  "it  is  not  possible  to  define  by 
precise  words,  the  amount  of  property  removed,  or 
about  to  be  removed,  which  will  bring  the  debtors 
within  the  scope  of  the  Statute.  It  need  not  be  all 
his  property,  nor  will  a  comparative  little  sufiSce.  It 
must  be  an  amount  of  substantial  consequence  in  ref- 
erence to  the  ability  of  his  estate  to  bear  honestly  the 
withdrawal  of  the  amount  away  from  his  liability,  in 
the  domestic   Court,   to   his  creditors.'' 

The  rule  t^anuot,  probably,  be  laid  down  more 
definitely  than  it  is  here  done.  According  to  the 
proof,    defendant's    real    estate    was    worth    about    ten 
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thousand  dollars,  and  his  stock  of  furniture  from  three 
to  four  thousand  dollars,  while  his  entire  indebtedness 
was  something  over  four  thousand  dollars.  We  think, 
upon  the  rule  laid  down,  if  defendant  had  been  about 
to  remove  his  entire  stock  of  furniture,  leaving  ten 
thousand  dollars  worth  of  real  estate,  it  would  not 
have  authorized  a  resort  to  an  attachment.  The  prop- 
erty to  be  left  would  have  been  ample  to  meet  his 
liabilities  to  his  creditors* 

We  are,  therefore,  of  opinion,  that  there  was  no 
error  in  the  Chancellor's  decree,  and  we  affirm  it,  with 
costs. 


A.  Hamilton  &  Co.  v.  Alex.  Kennedy,  et  als. 

Warehouseman.  Servioetnot  muring  to  ben^  ufintA  <mmer  ofproperiifvi 
gUnuge,  Qaim  for.  Cotton  had  been  aeiied  as  captured  and  aban- 
doned property,  and  remoyed  bj  a  special  agent  of  the  United  States 
Treasury,  and  stored  with  the  complainants,  and  seyeral  parties  claim- 
ing the  property  as  not  abandoned,  the  special  agent  filed  his  bill  of 
interpleader  in  the  United  States  Circuit  Court,  under  which  the  cot- 
ton was  sold,  and  proceeds  held  subject  to  further  order  of  the  Court ; 
npon  bill  filed  by  the  warehouseman  to  impound  this  fund  to  pay  their 
claim  for  charges  upon  the  cotton ;  AeU,  that  the  possession  of  the 
special  agent  up  to  the  filing  of  his  bill  of  interpleader  was  justifiable, 
and  the  charges  properly  accruing  to  that  date  were  a  lien  upon  the 
cotton.  But  all  charges  accruing  after  that  date  do  not  constitute  a 
lien,  as  they  have  not  enured  to  the  benefit  of  the  true  owners,  who 


DECEMBER  TERM,  1874.  477 

A.  Hamilton  &  Co.  v.  Allen  Kennedy,  et  aU, 

were  all  the  time  insbting  upon  the  restoration  of  their  property.  The 
bailee,  or  warehouseman,  can  stand  in  no  higher  attitude  than  the 
party  under  whom  he  holds. 

GaseR  cited:  3  Pantons  on  Con.,  268 ;  2  Wend.,  275;  Mrs.  Alexander's 
cotton,  2  WalL,  404;  United  States  ir  Paddleford,  9  Wall.,  531. 


FROM   DAVIDSON. 


Appeal  from   the  Chancery  Court.    Jno.  P.  Steele, 
Chancellor. 

F.  B.  Fogg  and  H.  H.  Harbison  for  Hamilton. 

Jno.  S.  Bbien  for  King. 

Jno.  C.  Gaut  for  White. 

McFarland,    J.,  delivered    the  opinion    of  the  Court. 

In  the  year  1862,  Alexander  Kennedy  and  Wm. 
White,  citizens  of  East  Tennessee,  purchased  cotton  in 
Alabama,  and  being  unable  to  have  it  transported  to 
their  homes,  they  stored  the  same  with  Charles  A.  King,^ 
a  citizen  of  Decatur,  Alabama,  White  having  32  bales, 
and  Kennedy  25.  It  was  stored  in  King's  warehouse, 
at  Decatur,  with  other  cotton  belonging  to  King  him- 
self. At  the  time  the  Confederate  military  were  in 
possession  of  the  town  of  Decatur,  but  the  town  was 
afterwards  occupied  by  the  Federal  military.  The 
cotton  was  used  by  both  armies  for  the  purposes  of 
fortifications,  but  was  afterwards  returned  by  King  to 
his  warehouse.  After  the  occupation  of  Decatur  by 
the  Federal  military,  Charles  A.  King  was,  by  the  com- 
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manding  General,  ordered  to  the  rear  of  his  lines.  The 
order  was  obeyed,  King  removing  with  his  family  to 
Tennessee.  He  was  allowed  to  remove  with  him  ten 
bales  of  his  cotton,  but  the  balance  was  left.  About 
April,  1861,  Gen.  Veatch,  commanding  the  United 
States  forces  at  Decatur,  notified  Charles  A.  Fuller, 
special  agent  of  the  Treasury  Department,  that  he  had 
seized,  or  captured  as  abandoned,  the  cotton  at  Decatur, 
and  requiring  him  to  take  possession  of  it.  Fuller 
did  so,  and  between  that  time  and  September,  1864, 
removed  sixty  bales  and  four  bags  to  Nashville,  and 
stored  the  same  with  the  complainants,  Hamilton  & 
Co.,  commission  merchants  and  warehousemen.  It  does 
not  clearly  appear  what  became  of  the  balance  of  the 
cotton.  White,  Kennedy  and  King,  by  their  agents, 
as  well  as  in  person,  soon  afler  appeared  and  de- 
manded the  cotton  to  be  returned  to  them.  These 
demands  were  several  times  repeated,  but  refused, 
Hamilton  &  Co.  declining  to  surrender  the  cotton 
except  u|>on  the  order  of  Fuller.  This  order  Fuller 
declined  to  give.  Application  was  also  made  to  another 
agent  of  the  Treasury  Department,  at  Cincinnati,  who 
appears  to  have  been  superior  in  authority  to  Fuller. 
He  also  declined  to  order  the  cotton  surrendered,  upon 
the  ground,  that,  if  it  had  been  lawfully  seized,  it  was 
the  duty  of  the  agent  to  transport  it  to  a  loyal  State 
and  sell  it,  and  pay  the  proceeds  into  the  United 
States  Treasury,  and  leave  the  owners  to  prosecute 
their  claims  for  the  money  in  accordance  with  the 
Act  of  Congress  of  12th  of  March,  1863.      It  appears, 
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also^  that  the  complainants  applied  to  the  Treasury 
Department  for  pay  for  the  cotton,  which  was  refused. 
This  refusal  might  well  have  been  placed  upon  the 
ground  that  the  proceeds  of  the  cotton  had  never  been 
paid   into  the   Treasury. 

It  appears  that  the  cotton,  before  ita  removal  from 
Decatur,  had  been  so  badly  used  as  to  destroy  the 
marks  by  which  it  could  be  identified,  and,  as  to  part, 
had  to  be  rebaled  or  put  in  bags.  It  sufficiently 
appears  that  the  sixty  bales  and  four  bags  belonged 
to  Kennedy,  King  and  White,  but  what  bales,  or  what 
part  to  each,  does  not  appear,  nor  did  they  know  at 
the  time  jbheir  demands  were  made.  It  appears,  how- 
ever, that  in  some  of  their  interviews,  they  proposed 
to  settle  this  among  themselves,  if  the  cotton  was 
surrendered  to  them.  The  claimants  of  the  cotton 
were  shown  to  be  loyal  to  the  United  States  Govern- 
ment. About  the  7th  of  November,  1864,  King  brought 
an  action  of  replevin,  in  the  Circuit  Court  of  Nashville, 
for  thirty-eight  bales  of  the  cotton.  The  process  wa.«< 
returned  executed,  but,  in  fact,  the  cotton  was  not  taken 
out  of  the  possession  of  Hamilton  &  Co.,  and  we  do 
not  understand  that  Hamilton  &  Co.  held  these  thirty- 
eight  bales  for  King,  from  this  time,  for  they  stilt 
refused  to  surrender  it  to  him.  Fuller,  thereupon, 
filed  a  petition  or  bill  in  the  Circuit  Court  of  the 
United  States  at  Nashville.  This  petition  or  bill  i.«< 
not  in  this  record,  but  it  is  agreed  that  it  alleged  in 
substance,  that  he  had  lawfully  seized  the  cotton  an 
special    agent    of  the    Treasury    Department,    but    had 
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fiuled  to  forward^  because  it  was  claimed  not  to  be 
''abandoned  property/'  stated  the  conflicting  claims  of 
White,  King  and  Kennedy,  who  were  made  parties, 
and  called  upon  to  interplead  as  to  its  ownership. 
White,  Kennedy  and  King,  or  his  administrator, 
answered  the  petition,  claiming  the  cotton,  but  differed 
among  themselves  as  to  its  ownership.  About  the  3rd 
of  May,  1866,  White,  Kennedy,  and  the  administrator 
of  King,  who  had  in  the  meantime  died,  agreed,  in 
writing,  upon  a  division  of  the  cotton. 

This  was  submitted  to  Fuller,  and  he  was  requested 
to  dismiss  the  suit  and  surrender  the  cotton.  This 
was  again  refused,  except  upon  conditions  that  said 
claimants  declined  to  accept.  These  conditions  were, 
that  they  should  pay  all  the  costs,  the  claims  of 
Hamilton  &  Co.,  and  release  Fuller  from  all  further 
liability  on  account  of  the  seizure.  A  decree  was 
afterwards  made  by  consent,  under  which  the  cotton 
was  sold  by  the  Clerk  of  the  Court,  the  proceeds, 
amounting  to  $5,730,  to  be  held  subject  to  further  order. 
The  price  had,  in  the  meantime,  decUned  very  greatly. 
This  decree  for  the  sale  of  the  cotton,  contains,  in 
addition,  the  following:  '^And  because  it  is  suggested 
by  the  claimants  of  said  lot  of  cotton,  that  A.  Hamilton 
&  Co.  have  charges  for  storage  and  insurance  upon 
said  lot  of  cotton,  which  are  believed  to  be  unjust,  it 
is  ordered  by  the  Court,  that  A.  Hamilton  &  Co.  file 
their  account,  etc.,  giving  to  each  party  the  right  to 
take  proof,  and  the   Clerk  to  report  upon   it." 

On  the   13th  of  December,  1866,  the  Clerk  reported 
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in  favor  of  the  claim  of  Hamilton  &  Co.  for  (3,525.31. 
This  report  was  excepted  to.  The  cause  was  heard 
on  the  7th  of  April,  1867.  The  substance  of  the 
decree  was,  that  the  Court  had  no  jurisdiction  to  remove 
or  take  cognizance  of  the  action  of  replevin,  or  to 
take  cognizance  of  the  case  as  v  bill  of  interpleader. 
The  petition  was  thereupon  dismissed,  the  replevin  suit 
remanded  to  the  Circuit  Court  of  Davidson  county, 
and  Fuller  adjudged  to  pay  the  costs  up  to  the  filing 
of  defendant's  answer;  the  balance  of  the  costs  to  be 
paid  out  of  the  sale  of  the  cotton.  The  decree  then 
contains  the  following:  ^^And  because  it  was  admitted 
by  the  counsel  in  the  cause,  that  neither  the  United 
States  nor  the  said  C.  A.  Fuller,  have  any  interest  in 
the  cotton  sold  by  the  order  heretofore  made  in  the 
cause,  except  so  far  as  they  may  be  interested  in  having 
said  account  of  A.  Hamilton  &  Co.  paid,  and  the  said 
White,  King  and  Kennedy  having  agreed  among  them- 
selves upon  a  division,"  etc.,  the  money  was  ordered  to 
be  paid  to  them,  but  the  order  was  not  intended  to 
affect  any  lien  acquired  upon  the  cotton  previous  thereto. 
The  claim  of  Hamilton  not  having  been  acted  upon 
in  this  decree,  they  immediately  thereafter  filed  this 
bill  and  impounded  the  fund,  or  a  sufficient  part  of 
it  to  pay  their  claim.  There  was  judgment  pro  eon-- 
fesao  against  King,  but  White  and  Kennedy  resisted 
the  claim,  and  have  appealed  from  the  decree  against 
them.  The  &cts  upon  which  the  claim  rests  have 
been  substantially  stated. 

The  Act  of  Congress  of  the   12th  of  March,   1863, 
31— vol.  3. 
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provides  for  the  appointment  of  special  agents  of  the 
Treasury  Department  to  collect  all  abandoned  or  cap- 
tured property  in  the  States  in  insurrection.  These 
agents  were  invested  with  the  power  to  sell  the  prop- 
erty in  a  loyal  State^  pay  the  proceeds  into  the  United 
States  Treasury,  and  the  owner  was  allowed,  if  loyal, 
to  prosecute  his  claim  for  the  money  before  the  Court 
of  Claims  at  any  time  within  two  years  from  the  ter- 
mination  of  the  rebellion.  It  was  under  this  law 
that  Fuller   was  appointed   and   acting. 

The  sixth  Section  of  the  Act  made  it  the  duty  of 
the  officers  and  soldiers  of  the  army  taking  or  having 
any  such  abandoned  property,  or  cotton,  sugar,  rice  or 
tobacco,  to  turn  the  same  over  to  said  special  agent, 
and  take  his  receipt  for  the  same.  If  it  was  material 
or  proper  for  us  to  enquire,  we  should  be  of  opinion 
that  the  cotton  in  question  was  not  ^' abandoned '^  in 
t^e  sense  of  the  Act  at  the  time  of  its  seizure,  as 
White  and  Kennedy  insist  in  their  answers;  but  be 
this  as  it  may,  it  is  well  settled  that  during  the  war 
cotton  in  the  hands  of  private  parties  in  the  rebel 
States  was  the  subject  of  capture  by  the  United  States 
forces  as  enemies  property,  without  regard  to  the  ques- 
tion whether  the  owner  was  in  &ct  loyal  or  disloyal. 
Mrs.   Alexander's  cotton,   2   Wallace,  p.   404. 

It  is  true,  that  exceptions  were  made  to  this  rule 
in  places  permanently  held  by  the  Federal  authority; 
in  such  cajses  it  is  said  to  have  been  the  general  pol- 
icy of  the  Government  to  protect  private  property  from 
seizure.      This  rule,  however,   was  subject  to  modifica- 
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tion  by  the  Government  or  commanding  General.  See 
The  Venice,  2  Wallace;  United  States  v.  Paddlefordy  9 
Wallace,  531.  It  clearly  appears,  and  is  in  fact  admit- 
ted, that  the  cotton  in  question  was  seized  by  General 
Veatch,  either  as  abandoned  or  captured,*  and  while  it 
appears  that  Decatur  was  held  from  that  time  until  the 
close  of  the  war  by  the  United  States  military,  we  can 
not  say  that  the  seizure  was  so  contrary  to  the  usages 
of  war,  or  the  policy  of  the  Government  as  to  make  the 
seizure  absolutely  unauthorized.  It  will  be  observed 
that  under  this  Act  it  was  lawful  for  the  special  agent 
to  take  charge  of  property  not  coming  strictly  under  the 
head  of  abandoned  property  under  *the  meaning  of  the 
Act.  He  was  also  required  to  receive  cotton,  rice,  to- 
bacco, etc.,  which  might  come  to  the  hands  of  the  ofiSc- 
ers  as  captured.  It  will  also  be  observed  that  seizures 
of  this  character  did  not  necessarily  imply  confiscation, 
as  a  remedy  was  afforded  the  loyal  owner  by  which  he 
might  reccTver  the  proceeds  of  the  sale  of  his  property. 
This  course  might  in  some  cases  prove  of  great  advan- 
tage to  the  owner  by  saving  to  him  the  proceeds  of 
property  which   might  otherwise   be  lost. 

We  are  of  opinion  that  the  possession  of  Fuller  in 
the  first  instance  was  authorized,  and  had  he  pursued 
the  regular  course  of  his .  duty  in  such  cases  by  selling 
the  cotton,  and  paying  the  proceeds  into  the  United 
States  Treasury,  the  only  remedy  of  the  owners  would 
have  been  by  applpng  to  the  Court  of  Claims,  in  which 
case  they  might  have  received  the  net  proceeds  after  de- 
ducting expenses.      But  the  difficulty  here    arises   from 
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the  feet,  that  Fuller  would  neither  surrender  the  cot- 
ton  to   the  claimants   nor  forward  it  to  be  sold   under 

the   Act   of  Congress. 

It  app^rs,  from  what   is  admitted   to   have   been  the 

allegations  of  bis  petition  in  the  United  States  Circuit 
Court,  that  the  reason  he  did  not  forward  it  to  be 
sold  was  because  the  cotton  was  claimed  by  the  de- 
fendants to  belong  to  them  and  not  to  have  been 
abandoned.  We  suppose  that  whenever  Fuller  became 
satisfied  that  the  cotton  belonged  to  the  defendants, 
and  that  they  were  loyal,  he  might  lawfully  have  sur- 
rendered it  to  them — at  any  rate,  he  seems  to  have 
acted  upon  this  assumption.  If,  however,  he  did  not 
choose  to  adopt  this  course,  we  do  not  say  that  the 
State  Court  would  have  had  jurisdiction  to  compel  its 
surrender,  inasmuch  as  the  cotton  had  been  seized  by 
a  commanding  General,  and  turned  over  to  him  as 
captured.  So  long,  therefore,  as  he  choose  to  retain 
it  in  behalf  of  the  Government,  his  possession  must  be 
regarded  as  authorized.  We  understand,  however,  that 
when  he  filed  his  petition  in  the  United  States  Circuit 
Court,  he  did  so  not  for  the  purpose  of  enforcing  any 
claim  of  the  Government  against  the  cotton,  but  in 
the  nature  of  a  bill  of  interpleader,  to  settle  the  con- 
flicting claims  of  the  defendants.  This  is,  in  substance, 
the  statement  of  his  counsel,  who  was  also  United 
States  attorney.  No  proof  was  taken  upon  the  part 
of  the  Government.  There  is  proof  that  in  1864, 
soon  after  the  seizure,  the  defendants  proposed  to  agree 
upon  a  division  among    themselves  if   the  cotton  were 
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surrendered  to  them.  We  do  not  understand  that 
Fuller  retained  possession  or  control  pending  the  liti- 
gation^ by  consent  either  express  or  implied^  and  about 
the  6th  of  May,  1866,  the  claimants  agreed  in  writing 
upon  a  division.  Fuller  had  netioe  of  this.  The 
parties  then  agreed  to  pay  the  costs  and  accept  the 
cotton  if  surrendered  to  them.  This  was  refused,  al- 
though it  is  apparent  that  Fuller  no  longer  claimed 
to  hold  for  the  Government.  We  hold  that  so  long 
as  Fuller  claimed  in  good  &ith  to  hold  the  cotton  for 
the  Government,  his  possession  was  rightful;  but  when 
he  abandoned  that  claim,  he  should  have  surrendered 
the  cotton  to  the  parties  from  whom  it  was  taken. 
We  understand  that  the  claim  of  the  Government  was 
abandoned  upon  the  filing  of  the  petition  in  the  United 
States  Court.  He  says  he  did  not  forward  the  cotton 
because  it  was  claimed  by  the  defendants  not  to  have 
been  abandoned;  his  counsel  says  if  he  regarded  it  as 
a  bill  of  interpleader,  no  proof  was  taken  upon  the 
part  of  the  Government,  and  it  was  admitted  on  the 
hearing  that  neither  the  Government  nor  Fuller  had 
any  claim.  The  conflict  between  the  defendants  as 
to  the  ownership  was  no  sufficient  excuse  for  not  sur- 
rendering the  cotton,  as  they  agreed  to  settle  it  among 
themselves.  Besides,  as  the  cotton  was  taken  from 
King,  a  surrender  of  it  back  to  him  would  have  re- 
leased Fuller  from  further  Liability.  We  hold  his 
possession  to  this  date,  the  filing  of  the  petition  in 
the  United  States  Court,  was  justifiable,  and  that  the 
charges    properly  accruing    up  to  that  date    constituted 
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a  lien  upon  the  cotton.  Bat  all  charges  accruing  after 
that  date  we  hold  do  not  constitute  a  lien.  There 
are  eases  when  the  bailee  or  warehouseman  maj  have 
a  lien  upon  the  property^  although  held  contrary  to 
the   will   of  the  true   owners. 

These  cases,  we  think,  will  be  found  to  rest  upon 
the  principle  that  the  services  or  charges  had  to  be 
rendered  by  some  one,  and  that  they  have  enured  to 
the  benefit  of  the  true  owner;  but  such  we  think  is 
not  this  case,  for  the  wrongful  withdrawal  of  the  de- 
fendants' property  has  resulted  in  great  loss  to  them, 
and  they  were  all  the  time  insisting  upon  the  prop- 
erty being  restored  to  them,  and  of  this  the  complain- 
ants had  full  notice.  In  such  cases  we  think  the 
bailee  or  warehouseman  can  stand  in  no  higher  atti- 
tude than  the  party  under  whom  he  holds,  and  must 
look  to  him  for  services  rendered  at  his  instance,  and 
which  have  not  enured  to  the  benefit  of  the  true 
owner.  See  3  Parsons  on  Con.,  268  and  notes;  2 
Wendell,  275. 

As  to  that  part  of  the  money  belonging  to  King, 
the  decree  below  will  not  be  disturbed,  as  he  has  not 
appealed;  as  to  the  part  of  White  and  Kennedy,  the 
decree  will  be  modified  as  indicated,  and  an  account 
taken  to  ascertain  the  proper  charges  due  from  them 
to  the  complainants  on  this  basis.  The  costs  of  this 
Court  will   be  paid  by  the  complainants. 
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ABANDONMENT. 

Of  a  right.    See  Chakgekt,  4. 

ACTION. 

See  LiCEMSE,  1.  For  injuries.  See  Master  avd  Servaitt,  1.  Li" 
ainUty  of  Slate  to  he  med.    See  State  1. 

ADMINISTRATION. 
See  Trusts. 

1.  Power  OFADMnnsTRATOR  to  Comfrohibb  Doubtful  Claimb.  Where 

an  administrator  was  satisfied  it  was  prudent  in  him  to  make  a  com- 
promise, pending  a  suit,  as  he  had  no  means  of  the  estate  to  cany  on 
an  expensive  suit,  and  he  believed  there  was  real  doubt  as  to  his 
ability  to  make  the  party  liable : 
Heldf  That  he  has  a  right  to  compromise  such  a  case,  and  in  that  way 
promote  the  interest  of  his  estate.  W.  M.  Akxandary  et  ah.  v.  J.  C. 
Kelso  and  J.  D.  TiUman,  Adm\  311. 

2.  Case  stated.    The  administrator  and  heirs  of  Compton  recover  a  de- 

cree against  Gibson,  rescinding  a  sale  of  land  from  the  latter'to  Comp- 
ton, in  his  life-time,  and  to  refund  the  purchase  money  which  had 
been  paid  to  Gibson.  Pending  the  litigation,  Gibson  paid  to  Comp- 
ton, administrator,  $600,  to  be  applied  to  the  payment  of  the  decree, 
if  it  should  go  against  him.  After  the  decree,  Gibson  filed  a  bill 
against  Compton's  heirs  and  his  administrator,  and  the  sureties  on  his 
bond,  to  have  the  decree  credited  with  the  $600.  The  Chancellor  de- 
creed that  the  sureties  of  the  administrator  pay  to  the  heirs  of  Comp- 
ton the  money  paid  to  the  administrator  by  Gibson.  HM^  to  be 
erroneous. 

3.  Sureties  of  Administrator.     By  whom  and  how  reached.    The  decree 

against  the  sureties  of  the  administrator,  at  the  instance  of  Gibson, 
alone,  when  no  such  relief  was  prayed  for  by  the  heirs  and  distribu- 
tees of  Compton,  was  erroneous. 

4.  Appeal.      What  it  brings  up.     The  appeal  of  the  sureties  being  from 

an  independent  liability  fixed  on  them  by  the  decree,  clearly  separa- 
ble from  the  other  branches  of  the  case,  and  the  question  not  necessa- 
rily involved  in  the  proper  settlement  of  the  other  question  of  the 
credit  sought  by  Gibson,  the  appeal  of  the  sureties  only  brings  up  the 
correctness  of  the  decree  against  them.  Aaron  Oihson  v.  James  D. 
Comptony  220.  .. 
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ADMISSIONS. 

See  Evidence,  3. 

ADVERSE  POSSESSION. 

See  Ejectment,!. 

AFFIDAVIT. 

Amendment  o/l  See  Attachment,  6.  For  new  iriaL  See  Bells  and 
Notes,  9.    Of  jurors.    See  New  Trlax,  1. 

ANCESTOR  AND  HEIR. 

See  Descent  and  DisnrRiBunoN,  1. 

APPEALS. 

Appeal  bond.  See  Uniawful  Entry  and  Detainer,  1.  See  Con- 
tract, 2.  Does  not  He  from  nfiual  to  meorporaie  by  Chancellor,  See  Cor- 
poration, 6.     What  it  brings  vp.    See  ADMonoarrRATiON,  4. 

1.  Effed  of  a  judgment  on  other  orders  in  the  ooMse.  It  was  only  upon 
the  recoverj  of  the  judgment  that  complainants  were  entitled  to  have 
a  reoeiver.  They  obtained  an  order  for  such  receiver  before  defend- 
ant perfected  her  appeal,  but  the  property  was  not  taken  pofeession  of, 
and  remained  in  defendant's  possession  when  her  appeal  was  per- 
fected. Held^  that  the  appeal,  when  perfected,  vacated  the  judgment, 
and  that  vacated  their  right  to  a  receiver.  Cornelius  AUen,  et  oZs.,  v. 
TT.  H.  Chadbum,  et  a&.,  226. 

APPOINTMENT  BY  GOVERNOR. 

Afpointment  by  Governor.  Chanedlor,  Office  of  Clerk  and  MaMer, 
Where  a  party  has  received  a  commission  from  the  Grovemor  as  a 
Chancellor,  and  is  in  the  quiet  performance  of  the  functions  of  the 
office,  notwithstanding  the  validity  of  his  rights  to  the  office  might 
have  been  successfully  contested  in  a  proceeding  instituted  for  that 
purpose,  he  is  a  Chancellor  de  foj/d/o^  and  his  official  acts,  such  as  the 
appointments  of  a  Clerk  and  Master,  are  valid  and  binding  upon 
third  parties.      P.  Tvxneg,  Adm'r  v.  W.  L,  IHbrdl,  235. 

ARBITRATION  AND  AWARD. 

1.  Award.   Binding  only  on  parties.  Arbitrators  have  no  authority  to  go  in 

their  inquiries  beyond  the  powers  delegated  by  the  terms  of  the  sub- 
mission.    M,  H.  Mays  v  A.  MyoUy  309. 

2.  Practice.    ArbitraJtion,    Submimon    does   not  operate  a  discanJtinwinee, 

When,  If  parties  submit  a  cause,  pending  in  Court,  to  the  decision 
of  arbitrators,  providing  that  the  award  shall  be  the  judgment  of  the 
Court,  this  will  preserve  the  jurisdiction  of  the  Court,  and  prevent  a 
discontinuance^  even  though  the  -submiasion  was  not  made  under  a 
rule  of  the  Court.  « 
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3.  Recexveb.  Bailroad.  Bower  to  leoM,  A  receiver  of  a  railroad,  under 
an  appointment  of  the  Goyemor,  has  no  power  to  lease  the  road  so  as 
to  vest  the  lessees  with  an  interest  in  the  road  and  its  franchises, 
which  could  not  be  divested  by  a  subsequent  Act  of  the  L^islature. 
MeMinnviUe  &  Manchester  BaUroad  v.  Hugging  A  Prittj  177. 

ASSIGNMENT. 

See  Bills  and  Notes,  11. 

1.  Trust  Asbioniient.     AUa/chment.    Priority  of  erediiors.     Under  the  at- 

tachment  over  the  ben^ieiaries.  Where  an  assignment  in  trust  of  a  chose 
in  action  was  made  for  the  benefit  of  a  creditor,  who  does  not  appear 
to  have  accepted  the  trust,  or  even  knew  of  its  acceptance  until  two 
years  after  the  chose  in  action  had  been  attached  by  other  creditors, 
it  was  held,  that  the  right  of  the  attaching  creditors  was  superior ; 
the  Court  expressly  confining  itf  opinion  to  this  precise  state  of  facts. 

2.  Same.    Notice.    BegistrcUion.    The  deed  operating  merely  as  an  equit- 

able assignment  of  a  chose  in  action,  which  was  not  perfected  by  the 
delivery  of  any  negotiable  or  assignable  paper  to  the  trustees,  in  order 
to  perfect  the  right  as  against  other  creditors,  notice  of  the  assignment 
must  be  given  to  the  debtor.  Choses  in  action  of  this  character  are 
not  within  the  registration  laws,  so  as  to  make  the  registration  notice. 

3.  Chancery  Court.     Clerk  and  Master.    Fund  in  Court.    Where  a  bill 

seeks  to  attach  a  fund  already  in  the  hands  of  the  Clerk  and  Master, 
the  allegations  of  the  bill,  stating  the  facts,  placed  the  fund  under 
the  control  of  the  Court,  so  that  it  could  not  be  paid  out  without  an 
order,  in  this  case.  It  is  unnecessary  for  the  Clerk  and  Master  to 
issue  process,  and  have  it  served  upon  himself.  Win,  Detm  v.  P.  Ohnllf 
Executor,  etc.,  432. 

ATTACHMENT. 

AnciUory,  Petition  for.  See  Pleading  and  Practice,  11.  See  As- 
siOKMENT,  1.  Levied  on  half  interest  in  permmal  property.  See  Per- 
sonal I^roperty,  1.     Upon  whoae  oath  ii  may  be  issued.    See  Tort,  3. 

1.  Levy  of.    [Priority  of.      Fraction  <^  time.      When  several  attachments 

are  levied  upon  the  same  property  by  the  same  officer  on  the 
same  day,  but  at  different  hours  of  the  day,  the  attachment  first 
levied,  being  r^^lar  in  other  respects,  is  best  in  right,  and  creates  a 
lien  which  will  not  be  divested  nor  lessened  by  a  subsequent  levy  of 
a  different  attachment  The  rule  b  different  where  the  levies  are 
made  at  the  same  time,  or  the  writs  are  in  the  hands  of  the  officer  for 
that  purpose.     2f,  H,  Stone  v.  H.  H.  AbboUf  319. 

2.  Non-^resideni.    Where  a  party  left  the  State  and  went  to  Texas  with  the 

intention  of  making  that  his  place  of  residence;  or  if,  after  he  got 
there,  he  determined  to  make  that  his  residence,  and  was  residing 
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there,  although  without  his  family,  at  the  time  the  attachment  was 
levied  on  his  goods  in  Tennessee,  he  will  he  considered  a  non-resi- 
dent. 

3.  Same.    Same,    If  he  had  parted  with  his  title  hefore  levy  of  the 

attachment^  he  will  not  he  entitled  to  recover  damages  against  the 
officer  making  such  levy.     WhUly  v.  iSStoa%,393. 

4.  Attachment.    Pha  in  abatement.     VerifioatUm  of.  .  The  settled  rule  is, 

that  the  affidavit  verifying  a  plea  in  abatement  must  be  positive  as  to 
the  truth  of  the  facts  contained  in  the  plea,  and  diould  leave  nothii^ 
to  be  collected  by  inference  or  intendment.  A  verification  of  such 
plea  upon  the  '^knowledge,  information  and  belief"  of  the  affiant  is 
insufficient. 

5.  Same.    Amendment  ofaffidaoiL    An  amendment  of  a  defective  affidavit, 

offisred  to  be  made  after  the  proof  was  taken,  but  before  the  hearing, 
should  have  been  allowed  by  the  Court  below,  especially  as  it  is  ap- 
parent that  the  affidavit  was  merely  formal,  and  could  have  worked 
neither  injury  nor  delay.  But  this  is  not  an  error  which  afiects  the 
merits  of  this  case. 

6.  Same.     Qrounds  for  attaehment.    The  defendant  had  been  a  regular  fur- 

niture merchant  for  a  number  of  years ;  his  stock  of  furniture  on 
hand  was  worth  three  or  four  thousand  dollars;  he  was  indebted 
something  over  four  thousand  dollars,  and  he  owned  real  estate  in  the 
place  of  his  residence,  unincumbered,  worth  $10,000.  The  complain- 
ants failed  to  sustain  their  allegation  of  defendant  being  about 
fraudulently  to  remove  his  stock  of  furniture  to  Greoi^ia. 

Held,  That  even  if  he  had  been  about  to  remove,  etc.,  leaving  ten  thou- 
sand dollars  worth  of  real  estate,  the  above  facts  being  proven,  it 
could  not  have  authorized  a  resort  to  an  attachment.    The  properly 
to  be  left  would  have  been  ample  to  meet  his  liabilities.     /.  J7. 
Wrwnpelmeir  &  Co.  v.  Levi  Mosee,  467. 

BANKRUPTCY. 

Trvst  Estate.    Dower.    See  Dower,  1. 

Bakkbuftct.  Dfht  diseharged  by.  What  promise  insvffiaent  to  release  it 
J.  F.  Neil  (the  bankrupt)  said  to  Anthony  Thomas  'Hhat  Mr.  Fields 
(the  creditor)  had  befriended  him  quite  a  number  of  times,  and  that 
he  intended  to  pay  him  every  cent  he  owed  him — that  he  felt  grateful 
to  Mr.  Fields  for  what  he  had  done  for  him  since  he  came  home  from 
the  war.  He  did  not  specify  any  special  debt  that  he  owed  to  Mr. 
Fields,  but  said  he  intended  to  pay  them  all."  These  declarations 
were  not  made  to  Fields,  nor  in  his  presence,  nor  to  any  agent  of  his. 
Hddf  Insufficient  to  revive  the  debt  Tkos.  O.  Mosely  v.  John  C.  Ooldr 
weU,2QS. 
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BILLS  OF  EXCEPTIONS. 
See  BiLUB  and  Notes,  2. 

BILLS  AND  NOTES. 

See  GoNTBACTBy  1.  See  EnoppEL,  1.  See  Pleading  and  Pusad- 
ING8,  1. 

1.  BnJiB  AND  Notes.    Endoner,    StaiiUes  of  three  and  six  years.    Pleading 

and  IVaetioe.  In  an  action  of  assumpsit  by  an  endorsee  against  an  en- 
dorser, under  22775  of  the  Ck>de,  which  proyides  that  suits  on  all  con- 
tracts not  otherwise  expressly  provided  for,  shall  be  commenced  with- 
in six  years  after  the  cause  of  action  accrued,  a  plea  of  the  Statute  of 
three  years  will  not  lie.  The  Court  say :  *'  No  provision  is  made  for 
any  other  bar  to  an  action  on  the  contract  of  endorsement,  although 
not  a  direct  but  a  collateral  undertaking,  still  it  is  a  contract,  and, 
therefore,  embraced  by  §2775." 

2.  Pleading   and  Practice  in  Supreme  Court.    BUI  of  exceptions. 

Where  a  bill  of  exceptions  fails  to  show  that  it  contains  all  the 
evidence,  the  Court  will  presume  that  the  evidence  sustains  the  find- 
ing of  the  jury.  FUasant  Holbert^  et  als,f  v.  George  Seaxorightj  Adminis-' 
traior,  etc.,  et  oL^  169. 

3.  BiLi£  AND  Notes.  Negotiable  paper.  Demand  and  Notice,  When  excused. 

One  of  two  drawers  of  a  bill  was  also  the  acceptor,  but  the  proof 
showed  that  the  two  were  not  partners,  and  no  presentment  for  pay- 
ment was  made  at  maturity  or  notice  given,  but  that  the  money 
loaned  as  consideration  for  the  bill  was  probably  received  by  the 
drawer; 

Heldj  The  facts  do  not  make  a  case  excusing  demand  and  notice,  and  the 
latter's  estate  is  not  liable  for  the  claim.  Jos,  B,  McBean  etais.Y. 
Wm,  LittUy  Adm\  etc.,  330. 

4.  BiLiii  AND  Notes.    Principal  and  Surety,    Married  Woman,    Though  a 

note  given  by  a  wife  to  a  husband  is  of  itself  void,  yet  if  the  husband 
endorse  it  over,  it  is  valid  as  between  him  and  subsequent  endorsers 
and  endorsees. 

5.  Same.    Same,    The  question  of  the  liability  of  sureties  after  an  exten- 

sion of  time,  and  the  addition  of  new  security,  discussed.  A,  B, 
Bobertson  v.  George  A,  Aliens  Admmistrator^  233. 

6.  Bills  and  Notes.    Surety  and  Stayor,    Liability  of.    Where  the  surety 

upon  judgment  being  rendered  against  the  principal,  and  himself  as 
surety  procures  a  stayor,  the  Justice  in  such  case  is  not  required  to 
act  upon  the  personal  application  of  the  surety,  or  upon  his  written 
assent,  to  have  the  judgment  stayed,  but  upon  such  evidence  as  satisfies 
him  that  the  surety  had  either  procured  or  assented  to  the  stay.  Thos, 
S,  Goful  V.  Ji^n  H,  White,  196. 
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7.  Bills  and  Notes.    When  due.  Month.  In  the  caae  of  bills  of  exchange, 

promifieory  notes,  and  other  commercial  contracts,  a  month  Ir  always 
a  calendar  month.  A  note  payable  six  months  after  the  30th  of  May 
is  due  just  six  calendar  months  and  three  days  thereafter,  the  days  of 
grace  being  included,  bringing  it  to  maturity,  consequently,  on  the  3d 
of  December  succeeding.  Until  that  day  the  endorsers  of  such  paper 
have  not  broken  their  contract  by  non-payment. 

8.  Same.    Same.    Demand  and  Noiiee.    The  demand  must  be  made  on  the 

third  day  of  grace,  on  the  second  if  the  third  be  a  holiday. 

9.  Pleadiku  and   pBACncB.    Affidavit  for  new  trioL    The  defendant,  a 

bankrupt,  who,  by  a  misunderstanding  as  to  the  time  his  case  would 
be  called,  failed  to  appear  when  it  was  reached,  and  after  the  verdict 
presented  an  affidavit,  stating  that  the  cause  was  reached  several  days 
before  he  expected  it  would  be,  and  showing,  further,  that  he  had  been 
actually  discharged,  and  that  the  certificate  thereof  was  in  the  hands 
of  one  of  his  attorneys,  then  absent,  from  whom  he  was  expecting  its 
transportation  by  mail  that  day.  Upon  this  affidavit  he  asked  a  new 
trial,  which  the  Court  refused.  The  Court  say :  "  If  ^he  defendant 
had  presented  these  facts  upon  his  application  for  a  continuance,  it 
would  have  been  the  duty  of  the  Court  to  have  stayed  the  proceedings 
so  as  to  have  given  him  an  opportunity  to  produce  the  proof  of  his 
discharge,  and  we  do  not  think  he  has  been  guilty  of  such  laches  as 
to  have  forfeited  this  right,  under  the  peculiar  circumstances  sor- 
rounding  him.    Bank  <^  Tennetsee  v.  Alexander  Offitxr^  el  aia.,  173. 

10.  Endorser  of  Bill  Single.  Liable  for  intereet.  When.  When  the  lia- 
bility of  an  endorser  of  a  bill  single  has  become  fixed,  the  holder  is 
entitled  to  interest  from  him  as  a  matter  of  law,  and  the  jury  have 
no  discretion  but  to  allow  it    A.  L.  Shimpt  v.  Edmand  Cooper^  223. 

11.  Bills  AND  Notes.  Tranifer  <if  noU  after  ia^vnciion,  Oonfiieting  daiima. 
Where  an  injunction  and  attachment  were  issued  and  served  upon  the 
maker  and  the  payee  of  a  note  under  a  bill  for  a  divorce  and  alimony 
filed  by  the  wife  of  the  payee,  and  the  payee,  the  husband,  with 
knowledge  of  the  injunction,  assigned  the  note  for  valuable  considera- 
tion, and  gave  notice  to  the  debtor,  and  the  assignee  took  the  assign- 
ment with  the  conaent  of  the  wife,  and  not  to  interfere  with  her  claim 
to  alimony ;  upon  bill  filed  by  a  judgment  creditor  of  the  husband  to 
subject  the  proceeds  to  his  debt, 

Held,  That  the  injunction  rendered  a  transfer  of  the  note  by  the  husband 
null  and  void  so  far  as  such  transfer  might  afifect  the  claim  of  the 
wife  to  the  proceeds  of  the  note  for  purposes  of  alimony  or  support ; 
but  subject  to  this,  the  transfer  of  the  note  or  an  attachment  of  it  by 
a  creditor  of  the  husband  would  not  be  null  and  void.  The  assignee 
or  the  creditor  would  hold  it  subject  to  the  claim  fixed  by  the  wife's 
injunction  and  attachment   W,  W.  WUhoitv,  J.  P.andiS,  C,  Oufott,419. 
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CERTIORARI. 

See  £ugcTiOM,  1.    8ee  Principal  and  Subett,  4. 

CHANCERY. 

1.  Chancery.    Pleading  amd  I\iutiee,     Consolidaihn.    Effect  of.    An  order 

of  oonsolidation  has  no  other  effect  than  to  hear  the  cases  consolidated 
at  the  same  time,  the  issues  remaining  in  the  pleading^s  as  they  were 
before,  and  between  the  same  parties,  and  are  to  be  determined  as  if 
the  cases  had  been  heard  separately. 

2.  Same.    Same,    Oroea^nlL    New  partiee  in.    Trustee,    Benefidariee,    Where 

the  maker  of  a  deed  of  trust,  which  has  not  been  accepted  by  the 
trustee,  files  his  answer  to  a  bill  which  seeks  to  enjoin  them  from  dis- 
posing of  the  property,  this  makes  no  issue  upon  which  a  decree  can 
be  had,  the  beneficiaries  not  being  parties  to  the  original  bill,  and  as 
this  is  not  a  proper  subject  for  a  cross-bill,  the  beneficiaries  cannot  be 
made  parties  to  the  defendants'  answer,  though  filed  as  a  cross-bill  for 
that  purpose. 

3.  Same.    Same,    Antagonistic  claims  in  the  same  biJL    Effect  of.    Two  oppo- 

site and  inconsistent  claims  to  the  same  property,  or  opposite  and  in- 
consistent rights  antagonistic  to  each  other,  cannot  be  afilrmatively  set 
up  and  maintained  in  the  same  bill,  but  the  facts  in  this  bill  do  not 
amount  to  such  an  inconsistency.  It  alleges  substantially,  that  complain- 
ants are  creditors  of  Anderson,  by  judgments,  with  executions  returned 
nuUa  bona.  In  another  part  of  the  bill,  they  say,  that  in  some  in- 
stances they  had  fi,  fas,  levied  on  the  land,  and  in  others  have  had* 
their  judgments  registered.  But,  on  the  other  hand,  they  have  been 
provided  for  and  attempted  to  be  made  secure  by  the  deed  of  trust, 
and  that  they  were  and  are  content  to  accept  the  provision  thus  made. 

4.  Same.    Same.    Abandonment  of  a  right.     What  necessary  to  constitute. 

The  abiindonment  or  waiver  of  a  right  important  to  parties  cannot  be 
made  out  by  uncertain  implication,  but  ought  clearly  to  appear.  To 
constitute  such  a  waiver  of  a  benefit,  there  must  be  a  clear,  unequi- 
vocal, and  decisive  act  of  the  party,  an  act  which  shows  a  determina- 
tion not  to  have  the  benefit  intended. 

5.  Deed  of  Trust.     What  is  not  consumable  property.    The  property  con- 

veyed is  not  necessarily  consumable  in  its  use,  the  property  being  de- 
scribed in  the  deed  as  follows:  All  my  cattle,  including  milk  stock, 
sheep,  hogs,  stock,  pork  hogs,  sixteen  head  of  horses,  mules  and  colts. 
Henry  Masson,  et  als,,  v.  P.  H.  Anderson,  290. 

CHANCELLOR. 

See  Appointment,  1. 

CHANCERY  COURT. 

See  Abbionment,  3.  Ihwer  to  organise'  Corporations,  See  Corpora- 
TION8,  5.    Power  to  transfer  trust  funds  to  another  State,    See  Trusts,  1. 
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CHABGE  OF  CX)URT. 

See  Gbdokal  Law,  7.    See  Principal  and  Agent,  3. 

CLEBK  AND  MASTER. 

See  Appointment,  1.    See  Asbionment,  3. 

CLERKS. 

Oath  before.    See  Writ  of  Error  and  Supersedeas,  2. 

CODE  CITED. 

Administration.    What  bill  must  state {22209-2219  2 

"                   Notice  to  creditors  to  appear 2371  2 

Attachments.    Affidavit  for 3469  1 

"                 Lies  when 3455  468 

Certiorari.    When  granted 3123-6  262 

Chancery.    Pleading.   Answer  may  be  filed  as  cross-bill. 

When 4323  290 

Chancery  Court.    Practice  in.    Motion  to  dismiss  bill.... 4386  g 

''               ''          Rule  to  take  step  in  cause 4389-90  20 

Circuit  Court.    Non-attendance  of  Judge.    Pleading 4224  74 

Clerks  of  Courts.    Authority  to  administer  oaths 4058  354 

Corporations.    Formation  of.    Power  of  Chancery  Court...l507i  98 

Criminal  Law.    Prisoner  insane.    Hospital 1554-7  358 

"             "        Punishment  commuted 5257  321 

Descent  AND  Distribution.    Land  how  inherited 2420  424 

Dower.    In  mortgaged  estate 2399  343 

Execution.    From  another  county.    Time  of  issuance 3073  229 

*^               Levied  in  order  of  defendant's  liability.. 3030  120 

"               On  personalty  first 3026  120 

"               On  property  of  principal 3028  120 

"               Order  of  liability  must  appear  in  judgment.3031  120 

"               Surety  must  assent.    When 3061  196 

Forcible  Entry  and  Dettainer.  Who  shall  keep  posses-  « 

sion  upon  an  appeal . . .  3373  ab  147 

«               "               "               Rents 3363  147 

Jxnx)MENTB  AND  Decrees.    iS!»re /aeia  to  reyive 2987  30 

Jurors  and  Juries.    Special  Jury 4029  415 

Jurors.    Appointment  of 3981,  8993-71,  4029  373 

JuemcE  OF  Peace.    Plaintifi*  to  file  evidence  of  debt.. 4157  38 

"  **  Presumption  in  favor  of  proceedings 

before , 4176-7  38 

Larceny.    Contract  with  fraudulent  intent 4679  468 

Limitations  of  Actions.    Statute  of  six  years 2775  169 

"               "                   What  necessary  to  revive  judg- 
ment  2776  180 

Money  and  Interest.    Recovery  of  usuxy. 1955  23 
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Officers  and  Offices.  Books  pass  to  suooegaor.  When... 805-11  285 

•  Pabtieb  TO  Actions.    When.    The  State  is 2807  395 

Pebsons  not  in  Being.    Sale  of  property  of 3337  55 

Persons  UNDER  DmABiuTT.           "              2008-9  55 

«               "               "                 «        BiU  when  filed..3326-7  55 

Pleading.    Pleas  to  be  sworn  to 2909  38 

Public  Boads.    Signal  at  railroad  crossing 1223  416 

"           «        Overseers.    Appointment  of 1198  416 

Registbation.    Writings.    What  may  he 2030  382 

*'               Relation  of  registered  deeds 2073  382 

Replevin.    If  defendant  not  found 3384  201 

Wills.    Written  by  testator 2168  114 

Writ  of   Error   and  Supersedeas.    Supersedeas  not 

allowed  upon  pauper's  oath.    When.. .3188  354 

''           *'            From  what  Gonrts,  and  when  it  will  lie..3176  78 

COLLATION  OF  ADVANCEMENTS. 

Time  for  computing  value.    See  Executor,  1. 

COLOR  OF  TITLE. 

See  Ejectment,  1. 

COMMISSION  MERCHANT. 

See  Warehousebcan,  1. 

COMPROMISE. 

See  Contract,  6.    Bower  </  Admmittralwr  to  make.    See  Adminib* 
tratob,  1. 

"CONCURRENCE." 

OovubrueUon  cf  the  word,.    See  EuBcnoN,  8. 

CONFEDERATE  MONEY. 
See  CoNTBACTS,  1  and  4. 

CONSOLIDATION  OF  CAUSES. 
See  Chanceby,  1. 

CONSTABLE. 

LiabUHy  of  when  deputiMed  by  Sheriff.    See  Sheriff,  1. 

CONTRACTS. 

ImpHed,  twU  on.    See  Tobt,  1.    Not  impaired.     When.    See  State,  2. 

1.  CoNTBAGTB.    Bills  and  Noies.     (hrrfederaU  Bibney,     EMenee,    Where 
32— vol.  3. 
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oontractB  were  executed  daring  the  late  war,  the  circumstaiioee  sur- 
rounding the  parties  may  be  explained  by  proof,  to  show  what  kind  of 
"  dollars"  was  intended  by  their  contract,  when  that  term  was  used. 

2.  Appeai^     Cod  offnm  Juetioe  of  Peaoe.    The  Act  of  1833,  ch.  78,  {1, 

giving  costs  against  a  plaintiff,  if  he  appealed  from  a  Justice's  judg- 
ment, and  did  not  get  a  larger  judgment  in  the  Circuit  Court,  is  not 
found  in  the  Code.  So  that  the  costs  will  follow  the  judgment,  un- 
less in  the  excepted  cases  specified  in  the  Code,  t/oftn  Stewart  v.  Henry 
and  J.  W,  Smith,  231. 

3.  Conditions  Precedent.    The   defendant  purchased  two   judgments 

against  one  Dwiggins,  of  the  plaintiff,  upon  condition  that  he  would 
file  a  bill  and  invalidate  a  mortgage  held  upon  the  land  of  Dwiggins ; 
the  plaintiff  succeeded  in  setting  aside  only  a  portion  of  the  mortgage, 
such  as  was  given  for  Confederate  money.  Held,  this  is  a  contract 
dependent  on  the  condition  precedent,  and  the  simple  question  is, 
whether  it  had  been  performed.  It  was  error,  therefore,  to  charge  the 
jury  concerning  impossible  conditions,  for  if  the  thing  promised  be 
possible,  it  is  no  excuse  that  the  promisor  became  unable  to  perform 
it  by  causes  beyond  his  control.  The  Court  say,  **  As  there  appears 
proof  in  the  case,  tending  to  show  that  it  is  probable,  that  both  parties 
supposed  that  the  entire  debt  of  Warren  was  for  Confederate  money, 
we  can  see  how  this  part  of  his  chaige  may  have  mislead  them,  by 
putting  the  case  on  an  erroneous  ground,  and  leading  the  jury  to  find 
for  the  defendant,  because  of  this  fact,  when  it  was  not  the  real  ques- 
tion submitted  to  them  by  the  pleadings  in  the  case."  B,  F,  Wiggma, 
Adm\  V.  W.  W.  OiU,  140. 

4.  CoNTBAGT.    Sale  of  land,   Congideratian  Confederate  money.    A  contract 

for  the  sale  of  land  was  not  rendered  illegal  and  void  by  the  simple 
fact  that  the  consideration  was  Confederate  Treasury  notes,  the  con- 
tract having  been  freely  and  fairly  made,  and  the  consideration  having 
been  voluntarUy  received. 

6.  Sams.  Title  bond.  Begittralion  qf.  Its  eged.  After  the  execution  and 
registration  of  a  title-bond,  the  vendor  has  no  such  interest  in  the 
lands  as  can  be  levied  on  and  sold,  where  it  defeats  the  interest  already 
acquired  by  the  vendee.  A  purchasing  creditor  of  the  vendor,  at 
Sheriff's  sale  under  such  levy,  will  hold  only  the  naked  legal  title  as 
trustee  for  the  vendee. 

6.  Same.  2WicZer  of  eomproiKm,  The  purchaser  at  Sheriff's  sale,  rejecdng 
a  tender  of  compromise,  and  electing  to  risk  his  title  to  the  land  upon 
the  result  of  litigation  with  the  original  vendee,  thereby  precluded 
himself  from  any  claim  to  the  money  tendered,  and  forfeits  all  right 
to  fall  back  upon  an  election  which  only  depended  upon  his  giving  np 
the  litigation,  unless  the  vendee  fails  to  insist  upon  his  superior  title, 
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and  merely  seeks  to  redeem  the  land ;  in  such  case  he  would  be  estopped 
from  claiming  the  land  without  paying  the  redonption  money.  Irby 
Morgan  &  Co.  v.  Jam^  C.  SneU,  et  aU,y  382. 

CJORPORATION. 

1.  Municipal  C!orforatioi7.     Change  of  grade  aj  Atreete..    2>ama<^.    The 

corporate  authorities  having  fixed  the  grade  of  a  street,  and  it  haying 
been  acquiesced  in  and  conformed  to  by  the  owner  of  the  property 
situated  thereon,  and  his  subsequent  improvements  having  been  con- 
structed in  conformity  with  such  grade,  the  corporation  must  pay  full 
damages  resulting  to  such  owner,  in  consequence  of  a  subsequent 
change  of  the  grade  of  the  street. 

2.  Samk    Same.    Chnstruelum  of  Statuies.    It  is  the  duty  of  Courts  to  give 

a  liberal  construction  to  Statutes  in  favor  of  the  right  of  a  citizen  to 
be  reimbursed  for  damages  by  city  authorities,  occasioned  by  works 
for  the  advantage  of  the  general  public. 

3.  PKAcmcE.     TriaL    WUhdrawal  cf  wideMe.    It  is  error,  even  as  a  matter 

of  discretion,  to  allow  a  party,  on  the  trial,  to  withdraw  material 
evidence  from  the  jury,  during  the  argument  of  the  cause,  and  during 
the  delivery  of  the  charge  of  the  Court  Mxyor  and  Gity  OovneH  v. 
Oaiharine  NicKol,  et  al,  338 

4.  MumcEPAL  CoKPOBATioK.     Nol  puniahoJUe  for  noi  putting  tip  ngnrhoards. 

When,  Municipal  corporations  are  not  punishable  for  failure  to  put 
up  sign-boards  at  railroad  crossings,  as  the  Statute  relates  only  to  over- 
seers of   common  roads.    Suue  v.  Afanchetierf  416. 

5.  Corporation.    OrganiaaHon  of.    The  Court  of  Chancery  has  no  power 

to  oi^ganise  a  corporation  for  any  purpose  not  authorised  by  general 
law. 

6.  APFRAii  DOBS  NOT  liiE  FROM  Befubal  TO  Inoorforatb.    An  appeal 

cannot  be  taken  from  the  refusal  to  organize  a  corporation.  TAos. 
ChadoidL  and  Others,  ex  parte,  98. 

7.  YoLiTNTART    UNINCORPORATED  AflBOCiATiONS.      Rights   of  mgoAers, 

Where  certain  members  of  a  voluntary  unincorporated  charitable 
association,  having  been  expelled  therefrom,  filed  a  bill  for  dissolu- 
tion and  winding  up  of  its  afiairs,  and  for  division  of  efiects  among 
the  members.  Hdd,  that  the  funds  contributed  became  the  money  of 
the  association,  for  the  purposes  of  the  society,  and  no  member  had 
any  individual  claim  to  it,  but  was  only  entitled  to  the  benefits  pro- 
vided by  the  rules  of  the  society. 

8.  Same.    A  Oawri  of  Qumeery  ha»  no  power  to  re&tore  mtmbers.     When,    Hie 

parties  having  no  individual  property  rights  to  be  asserted,  and  the 
action  of  the  majority  in  their  expulsion,  being  prima  faeie  correct. 
Hdd,  a  Ooort  of  Chancery  has  no  power,  under  the  facts  of  the  caae, 
to  restore  such  persons  as  were  expelled,  to  the  position  as  members* 
of  the  society.     Thos,  Eobertmm,  etoL^y.  NeUon  Walker,  et  aL,  816. 


600  INDEX. 

COSTS. 

CoSTB.  Of  special  jvry.  How  taxed.  The  Court  construes  .44029,  of  the 
Code,  to  mean  that  the  totire  cost  of  a  special  jnrj  shall  be  taxed  to 
the  losing  party,  though  the  r^^lar  panel  be  in  attendance  and  on 
pay.    Thm,  M.  Dunn  v.  The  N.  &  C.  K  R,  Co.,  415. 

COUNTY  COURT. 

Power  of  to  review  an  deetum.    See  Electiok,  2. 

COUNTY  SEAT. 

Bemomd  of.    See  Eubction,  1. 

CRIMINAL  LAW. 

1.  Labcemy.  Hume  ateaUng.  Though  this  offence  has  a  specific  designation 

and  b  distinguished  from  ordinary  cases  of  stealing  by  severer  penal- 
ties, it  is,  nevertheless,  larceny,  of  the  highest  and  most  heinous  grade, 
and  has  been  uniformly  so  treated  and  discussed  in  the  books.  The 
Statute,  Code,  24769,  applies  as  well  to  this  offence  as  to  any  other 
grade  or  species  of  larceny.    John  CMwdL  v.  The  State,  429. 

2.  CBDfiNAii    Law.     Indictment   entitled  by   mietake   (^   the    wrong  term. 

The  statement  of  the  wrong  Term  of  the  Court  at  the  head  of  an 
indictment,  is  no  part  of,  and  will  not  vitiate  it,  the  record  showing 
when  it  was  found. 

3.  Same.    Plea  qf  Inaanity,     When,  and  how  it  Tmut  be  made.    Evidencs. 

Under  a  general  plea  of  not  guilty,  evidence  cannot  be  introduced 
tending  to  show  that  the  prisoner  was  insane  at  the  time  of  the  killing 
with  a' view  under  the  Act  of  1871,  Ch.  138,  §7,  to  his  confinement  in 
the  Asylum  for  the  Insane,  until  hb  recovery,  for  trial,  but  to  entitle 
him  to  the  benefits  of  this  Statute,  the  question  of  his  sanity  should 
be  first  tried  and  determined,  and  confined  to  his  mental  condition  at 
the  time  of  the  trials  and  not  to  the  time  of  the  homicide. 

4.  Same.     The  Supreme  Oourt  will  not  revene.     When.    The  Court  say,  with 

the  two  verdicts  against  the  prisoner,  and  their  approval  by  the  pre- 
siding Judge,  we  must  see  that  they  have  come  to  an  erroneous  con- 
clusion upon  the  facts  before  we  can  reverse.  Ouirles  Firby,  colored,  v. 
The  State,  S^. 

5.  CKiMiKAii  Law.    MaHee  aforethought.    What  conetitutee.     The  Circuit 

Judge  charged  the  jury,  "If  you  find  that  the  defendant  killed  the  de- 
ceased with  malice  aforethought,  that  is,  wilfully  of  purpose,  that 
the  blow  by  which  the  life  of  the  deceased  was  taken,  riiould  have 
that  effect,  but  without  deliberation  or  premeditation,  the  defendant 
will  be  guilty  of  murder  in  the  second  degree."  Hdd,  that  this  defi- 
nition of  malice  aforethought  is  not  correct;  that  malice  aforethought 
is  not  to  be  inferred  from  deadly  intent  merely,  as  a  deadly  intent  may 
exist  in  a  case  of  self-defence,  or  upon  sudden  and  reasonable  provo- 
cation. 
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6.  Same.    To  reduce  kUHng  to  mandaiughter.    It  is  not  neoessary  to  reduce 

killing  to  manslaughter  that  the  passion  should  be  so  great  as  to  ren- 
der the  defendant  incapable  of  deliberation  or  premeditation.  If  the 
circumstances  be  of  such  a  nature  as  are  calculated  to  produce  such 
excitement  and  passion,  as  would  obscure  the  reason  of  an  ordinary 
man,  and  induce  him,  under  such  excitement  and  passion,  to  strike  the 
blow  that  causes  the  death  of  the  deceased,  this  will  reduce  the  killing 
to  manslaughter. 

7.  Same.    Same,     Charge  of  Court,    I^emmiptidn  of  malice.      Use  of  deadly 

weapon  will  not  eanatituU.  When.  It  ought  to  have  been  left  to  the 
jury  to  determine  under  proper  instructions,  whether  the  obscene  lan- 
guage of  the  deceased,  used  in  presence  of  the  defendant's  family,  and  at 
his  table,  in  connection  with  his  vexatious  conduct,  was  calculated  to 
produce  such  an  excitement  and  passion,  as  would  obscure  the  reason 
of  an  ordinary  man,  and  induce  him,  under  the  excitement  and  pas- 
sion BO  produced,  to  strike  the  blow,  and  whether,  in  fact,  the  blow 
was  stricken  in  consequence  of  the  heat  of  passion  so  produced.  If 
defendant  struck  the  blow  under  passion  produced  by  an  adequate 
provocation,  the  simple  fact  that  he  used  a  deadly  weapon,  would  not 
alter  the  case.    HdUoway  M.  Seals  v.  The  State  of  Tennessee,  459. 

8.  Murder  in  the  First  Degree.    Section  5257  of  the  Code  cannot  be 

held  to  Bub-divide  murder  in  the  first  degree  into  two  Bcparate  grades 
of  crime,  that  is,  murder  in  the  first  degree  with  and  without  mitigat- 
ing circumstance,  so  that  the  finding  of  mitigating  circumstances  by 
one  jury  would  be  an  acquittal  of  the  higher  grade  and  a  bar  to 
another  trial.  Said  section  only  gives  the  jury  the  right  to  express 
the  opinion  in  their  verdict  that  there  are  mitigating  circumstances, 
which  but  amounts  to  a  recommendation  to  mercy,  that  the  Court  may 
or  may  not  regard.  It  would  be  error  for  the  Judge  to  attempt  to 
tell  the  jury  what  would  be  mitigating  circumstances,  as,  in  this 
matter,  the  jury  are  left  entirely  to  their  own  discretion. 

9.  Case  in  Judgment.    Where,  on  the  first  trial,  there  was  a  verdict  of 

guilty  of  murder  in  the  first  degree,  with  mitigating  circumstances, 
and  judgment  of  the  Court  thereon,  and  this  verdict  and  judgment 
were  set  aside  on  appeal,  and  a  new  trial  had ; 

Held,  That  such  verdict  and  judgment  were  not  conclusive  upon  the 
Court  in  rendering  judgment  upon  the  last  verdict.    The  Court  mur 
pronounce  its  judgment  upon  the  last  verdict  alone.     Turner  Greer  v. 
The  Stale,  321. 

10.  Criminax  Law.  Pleading  and  pradiee.  Certainty  of  averment  in  an  indAd- 

meiU.  The  defendant  is  charged  with  having  **  knowingly  and  wilfully 
resisted  one  S.  C.  Dodson,  Deputy  Sherifif,  in  serving  or  attempting  to 
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serve  a  legal  proceae,  to-wit^  a  civil  warrant  on  said  K.  Maynard," 
hddj  the  averment  ie  reasonably  certain.     The  State  v.  K.  Maiifnari, 

«S4o. 

11.  Criminal  Law.  Fieadmg  and  praeUoe.  Bight  to  severance.  The  Act  of 
1873,  is  imperative,  and  gives  the  right  to  severance  without  condition 
or  limitation,  prescribing  that  prisoners  jointly  indicted,  shall  stand 
for  trial  in  the  order  in  which  their  names  appear  in  the  indictment. 
State  of  Tmneesee  v.  R  B,  Knight,  418. 

CROSS-BILL. 

New  parties  in.    See  Chancery,  2. 

CURTESY. 

Estate  by.    See  HusBANB  AND  Wife,  1. 

DAMAGES. 

See  Master  and  Servant,  1. 

1.  Tresspass.  Judgment  and  partial  satitfaetion  against  one  of  several  de- 
fendants. A  plaintiff  may  have  separate  actions  against  several 
joint  trespassers,  but  can  have  only  one  satisfaction;  however 
if  he  elects  to  issue  execution  against  one  of  the  trespassers,  and  col- 
lects only  a  part  of  his  judgment,  he  is  not  bound  by  his  election  in 
such  case,  but  still  has  a  right  of  action,  for  so  much  of  the  damages 
sustained  as  are  unsatisfied,  against  another  one  of  the  joint  tres- 
passers.   Brison  A  Co.  v.  F.  H.  Dougherty,  93. 

DEED. 

Deed  qf  trust.     What  is  not  coTmtmable  property.    See  Chancery,  5. 

1.  Persons  under  Disabiijty.    Acquiescence.  What  will  constitiite.    Where 

the  vendor  of  real  estate  is  twenty  years  old,  and  his  conduct  is  cal- 
culated to  make  the  vendee  believe  him  to  be  of  age,  and  a  sale 
under  the  circumstances  is  consummated,  and  the  vendor  receives  the 
compensation,  and  acquiesces  in  the  sale  for  over  thirty  years,  the 
Court  say :  "  Both  on  the  ground  of  long  acquiescence,  and  of  the 
concealment  of  the  fact  that  he  was  not  of  full  age,  when  complain- 
ant had  good  reason  to  know  that  Ewing  was  trading  with  him  as  stn 
jurisy  complainant  is  repelled,  even  if  he  was,  in  fact,  only  twenty 
years  of  age  when  he  made  the  deed.''  Leroy  Adams  v.  Hiram  A. 
File,  69. 

2.  Registration  of.  In  ejectment.  A  deed  of  conveyance  executed 
to  plaintiff  before  commencement  of  an  action  of  ejectment,  but  regis- 
tered afterwards,  is  admissible  in  evidence  by  plaintiff.  The  deed  on 
registration  relates  back  to  its  date. 
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3.  ,£xJBUUTiON.     Beiwm  nuBa  bona.   PrtamnptUm  of  panymaU  after  tixtetn 

yean,  Inuance  and  return  of  execution  nuUa  bcnOf  is  a  circum- 
stance rebutting  presumption  of  payment  of  judgment,  under  which 
land  was  sold  after  the  lapse  of  sixteen  years.  Bttuskf  el  aL  y,  Oatr- 
penteTf  el  at,  350. 

4.  Sheriff's  Deed.    Evidence  ecmnot  supply  dt^ede.     When,    A  Sheriff's 

deed  must  assume  everything  to  make  a  valid  title,  and  if  it  fails  to 
assume  the  existence  of  a  judgment,  execution  *and  levy,  it  is  fatally 
defective;  it  will  not  be  sufficient  to  show  that  in  fact  there  was  a 
judgment,  execution  and  levy,  their  existence  must  be  assumed  in  the 
deed,  and  when  produced  they  must  correspond  with  the  recitals  of 
the  deed,  haae  N,  Byen  and  wife  v.  A.  C.  Wheadey^  Adminiebraiory 
efc.,  et  als.f  160. 

5.  Sheriff's  Deed.    Evidence,    Beeildlsin,   WhcU  neeeaeary.  A  sheriff  may 

.  recite  in  his  deed  that  ''notice  was  given  as  required  by  law,"  though 
he  be  a  successor  to  the  officer  who  made  the  sale,  if  the  fact  that  no- 
tice was  given  appears  in  his  predecessor's  return. 

6.  Evidence.    Summary  Proeeedinge,    JvdgmeiU  by  motion,     (hkimone  may 

he  supplied.  How,  When  a  motion  is  not  an  original  or  independent 
proceeding,  but  one  to  effectuate  a  decree  in  a  cause  still  pending ;  in 
such  case  where  the  entire  record  is  before  the  CSourt,  as  part  of  the 
case,  it  may  be  looked  to  in  supplying  immaterial  irregularities  or 
omissions,  which  appear  on  the  face  of  the  judgment. 

7.  Evidence.      Deraigning  tide.    May  look  to  Beeords  of  CouH,     When, 

Where  a  plaintiff  in  an  action  of  ejectment,  in  deraigning  his  title 
fails  to  produce  the  executions  under  which  the  land  was  sold,  when 
he  became  purchaser,  he  may  rely  on  the  dockets  of  the  Courtin  which 
the  necessary  facts  appear,  if  the  execution  be  lost.  This  is  next  best 
evidence. 

8.  Evidence.    Preawnption  of  grant.     What  will  constitute.    A  mere  written 

agreement  between  parties  for  a  division  of  land  containing  the  boun- 
daries, etc.,  but  not  purporting  to  vest  a  fee  simple  title,  will  be  suffi- 
cient to  warrant  the  presumption  of  a  grant  with  proof  of  twenty 
years  adverse  possession,  though  no  title  would  be  perfected  under  such 
paper  by  seven  years  adverse  possession.  Wiley  Richards  v.  Chesley 
Williamsy  186. 

9.  Wills.     What  mil  not  set  aside.     A  father,  after  disposing  of  much 

of  his  estate  by  will,  deeded  certain  property  to  his  son's  wife 
for  life,  with  remainder  to  her  children.  A  bill  being  filed  by  dissa- 
tisfied heirs,  an  agreement  by  all  concerned  was  entered  upon  the 
minutes  of  the  Court,  to  be  its  decree,  annulling  the  will  and  deed  of 
the  testator,  and  making  an  equal  division  among  the  representatives, 
but  settling  the  son's  share  upon  his  wife  and  children.    The  children 
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not  being  paitieB  to  the  billy  and  the  wife  having  entered  into  the 
agreement  without  priiy  examination,  it  is  void,  and  leaves  the  wife 
and  children  vested  with  the  property  under  the  deed. 

10.  Bams.  Same.  EMenoe.  The  deed  and  will  being  properly  execated 
it  was  error  to  reject  them  as  evidence  in  an  attachment  suit  by  the 
creditors  of  the  son  seeking  to  set  ap  an  interest  in  him  onder  the 
agreement  subject  to  their  claim,  insisting  that  the  settlement  apon 
his  wife  and  children  was  frandnlent,  after  the  property  descended  to 
him,  by  annoUing  the  deed  of  his  father  to  his  wife  and  children.  C 
B,  Summar  v.  B.  L.  Owen,  elaU^  and  Wm.  Barton  y.  B.  L.  Owen,  el 
al8.f  26. 

11.  U]n>UE  Influence.  What  wiU  eoMtUnite.  Where  a  woman  pos- 
sesses the  inflnenoeof  a  mistress  over  an  old  and  afflicted  man,  rapidly 
approaching  his  grave,  who  is  urged  by  his  family  to  return  home^ 
but  under  her  influence  refuses  to  do  so,  and  when  greatly  prostrated, 
makes  a  deed,  conveying  a  large  part  of  his  property  to  her,  the 
Court  says :  ^  We  think,  in  such  cases,  there  does  arise  a  strong  pre- 
sumption that  the  deed  was  obtained  by  an  undue  influence  and  power 
the  woman  had  obtained  over  him,"  and  for  this  reason  set  the  deed 
aside. 

12.  SiJf£.  Same,  Emdenee,  Upon  the  question  of  undue  influence  the 
Court  say :  We  are  inclined  to  hold,  that  the  same  amount  of  proof 
of  actual  fraudulent  practices  ought  not  to  be  required  in  a  case  of 
this  character. 

13.  Sake.  Same.  Illegal  and  immoral  conMeratum.  A  deed  conveying 
property  in  consideration  of  past  cohabitation  will  not  be  set  aside 
where  the  conveyee  is  in  possession  under  the  same.  Nancy  Ann 
Bivins  et  aL  v.  Needham  Jamigan,  el  aL,  282. 

DEMAND  AND  NOTICE. 

See  Bills  and  Noteb,  3  and  8.    See  Licenser  1.    See  Replevin,  1. 

DESCENT  AND  DISTRIBUTION. 

1.  Descent  and  Dibttribution.  The  half  brothers  and  sisters  of  a  decedent 
will  inherit  his  property  to  the  exclusion  of  his  uncles  and  aunts  on 
his  mother's  side,  though  the  land  descended  to  him  from  her.  E,  B. 
Chaneyy  et  al.  v.  W.  B,  Barher,et  aL,  424. 

DOWER. 

See  Ebtofpel,  2. 

1.  Dower  in  Tbitst  Estate.  Superior  to  the  righto  <^  the  ben^eianeB^ 
When,  McDonald,  who  made  a  trust  deed  in  1865,  died  in  1872,  be- 
fore there  was  any  decree  for  a  sale  of  the  lands  under  the  trust  deed. 
Upon  his  death,  therefore,  the  widow's  right  of  dower  immediately 
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attached  under  J2399  of  the  Code,  this  provision  of  the  law  oonsti- 
tates  a  part  of  the  contract  between  McDonald,  his  trustee,  and  his 
creditors,  secured  by  the  deed  of  trust,  whereby  they  agreed  to  accept 
the  benefits  of  the  conveyance  encumbered  with  the  contingent  right 
of  dower  in  his  wife.  This  contingent  right  was  subject  to  be  defeated 
by  a  sale  under  the  trust  deed  before  the  death  of  McDonald.  No 
such  sale  having  been  made,  the  widow's  right  became  absolute  upon 
the  death  of  her  husband. 

2.  Bankruptcy.  Agsignmeni  irtj  of  trust  estate,  Widou^s  dower  and  rights  of 
ben^ieiaries  under  the  trust  deed.  How  effected.  The  beneficiaries  in  a 
trust  deed  having  agreed,  under  §2399,  of  the  Code,  to  hold  the  title 
in  subordination  to  the  widow's  rights  to  dower  in  the  event  of  her 
husband's  death  before  a  sale  of  the  land  under  the  trust  deed,  they 
are  consequently  estopped  from  disputing  her  superior  title.  Whether 
the  l^al  operation  of  the  bankrupt  proceeding  was  to  vest  all  of  the 
husband's  interest  in  his  assignee  or  not,  is  a  question  which  none  but 
the  assignee  can  raise.  The  bankrupt  proceedings  heretofore,  had  no 
efiect  upon  the  rights  of  the  beneficiaries  under  the  trust  deed. 

8.  Pbactice.  Proeeedinffs  in  Oounty  Court  to  have  dower  dUotled  in  trust  estate, 
Trustee  not  bound  by  decree,  if  not  made  party  to  sudt.  The  widow  applied 
to  the  County  Court  to  have  dower  allotted  in  lands  conveyed  under 
a  deed  of  trust,  but  the  trustee  in  whom  was  vested  the  legal  title  to 
the  lands,  was  not  made  a  party,  though  he  filed  his  petition  to  be 
allowed  to  become  a  defendant  to  the  proceedings.  Held,  he  was  a 
proper  party,  and  not  being  allowed  to  defend,  was  not  bound  by  the 
decree.    D,  M,  Perkins,  Trustee,  etc,,  v.  Martha  McDonald,  et  als.,  343. 

EJECTMENT. 

See  Djbed,  2.    Deraigning  title.    See  Deed,  7.    See  Gbantb,  1. 

1.  Ejectment.  Seven  years  possession.  Color  of  title.  To  make  out  a  title 
under  the  first  section  of  the  Statute  of  Limitation,  the  adverse  pos- 
session must  be  under  color  of  title,  and  the  Statute  does  not  begin  to 
run  so  as  to  vest  a  title  under  this  section,  until  the  possession  was 
b^un  with  the  color  of  title.  A  party  cannot  connect  hb  possession 
of  the  land  previous  to  obtaining  a  deed  with  his  subsequent  posses- 
sion under  a  deed,  to  make  out  the  seven  years.  John  Barnes,  in 
Error,  v.  Wm,  Viekers,  et  als,,  370. 

ELECTION. 

1.  Contested  EIiEctign.  County  Court,  power  of,  to  review  an  eUction  as 
to  the  removal  of  a  county  seal.  Certiorari  and  supersedeas.  The  powers 
granted  the  Quarterly  County  Court  by  the  Act  of  1873,  ch.  103,  J7, 
to  count  and  declare  the  result  of  the  votes  cast  in  any  county  for  the 
removal  of  its  county  seat,  are  not  judicial,  and  the  Legislature  did 
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not  intend  to  aothorixe  a  reTiew  of  the  prooeediogs  of  said  Coait  bj 
writs  of  certiorari  and  sapersedeas  to  the  Cirpait  Court. 

2.  Same.    Same.    Bower  of  the  Ccunty  Gmrt  to  hear  taHwum^.    EMemoK, 

Under  the  Act  of  1873,  the  Conntj  Conrt  has  no  power  to  receiTe 
parol  proof  to  reject  certain  ToteB,  and  purge  the  polls^ 

3.  "*  CoKCURRENGE."     OotutrueHon  q/l  The  word  ooDcanreiioe,  ^  of  di.  103, 

of  the  Act  of  1873,  U  construed  to  mean  an  actiye,  affirmadTe  act  on 
the  part  of  the  voter. 

4.  UNOOKSTrrunoNAiJTY.     Gf  Atlqf  1873.    {6  of  Ch.  103,  of  the  Act  of 

1873,  is  onoonstitationai  and  void,,  yet  the  remainder  of  the  Act  is 
unaffected  thereby.  J.  M.  BmUdin  and  Boberi  Samden,  y.  J.  C. 
Loekhari,  2162. 

ESTOPPEL. 

1.  Ebtoppel.  Admiuiona  by  biU  followed  by  a  decree.  The  admission  contained 

in  a  bill  for  the  confirmation  of  a  division  of  property,  that  a  note, 
given  for  the  difference  in  the  value  of  the  shares,  was  paid,  and  a 
recital  in  the  final  decree  of  the  fact  of  such  payment,  upon  which 
FBcital,  among  other  things,  the  Ck>nrt  based  its  decree  confirming  the 
division,  are  conclusive  of  the  payment  as  against  the  complainant, 
and  a  holder  of  the  note  to  whom  he  had  traded  it  aftei  the  filing  of 
the  bill,  and  after  the  maturity  of  the  note,  and  by  delivery  without 
endorsement.  TAos.  jB.  WUlis  and  B.  F,  SuUimm  v.  Sarak  M.  WiOi^ 
183. 

2.  Ebtoppel.    Dower.    Where  a  party  in  interest  had  notice  of  dow^  pro- 

ceedings, and  failed  at  the  time  to  object,  but  afterwards,  for  a  series 
of  years  openly  recogniied  the  widow's  right  of  dower,  until  the  sale 
of  the  property,  when  it  was  purchased  for  a  less  stun  than  its  value, 
on  account  of  the  dower  incumbrance  by  such  person,  this  will  be  an 
estoppel  in  a  proceeding  to  oust  the  widow  of  her  rights  by  the  pur- 
chaser. 

3.  Same.     Quardian.     Tnutee.    EemUtmg  tnut.  The  question  of  a  resulting 

trust,  created  by  the  use  of  wards  money  and  dower  interest  growing 
out  of  the  same,  discussed.     Broylee,  et  ur.,  v.  Nowien^  et  oL,  191. 

EVIDENCE. 

As  to  inaanity.  See  Criminal  Law,  3.  As  to  undue  infuenee.  See 
Deeds,  12.  See  Corporation,  3.  Grants  in  ^ectment  eases.  See 
Grants,  1.  See  Pleading  and  Practice,  1.  Sheriffs  deed.  See 
Deed,  8.  See  Wills,  3.  See  Contracts,  1.  See  Deed,  4.  Pbwer  of 
Onmty  Courts  to  hear  in  elecHons.    See  Elections,  2. 

1.  Evidence.  Hcmdwriling.  Gomparison.  Writing  not  in  the  cause.  Other 
writings,  than  the  instrument  sued  on,  cannot  be  introduced  in  evidence 
for  the  purpose  of  comparing  the  handwriting  by  the  jury  or  by  the 
witnesses. 
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2.  Abgxtendo.  Sopfne,  Where  the  writing  is  iUegibie,  Where  the  writ- 
ing upon  which  the  suit  is  brought  is  ille^ble,  the  Court  saj :  ''As  the 
original  is  illegible,  we  could  not  undertake  to  construe  the  paper,  al- 
though it  may  be  that  the  words  omitted  are  not  very  material.  It  is 
▼ery  manifest,  however,  that  to  understand  the  meaning  of  the  paper, 
the  attending  circumstances  must  be  considered,  and  the  subsequent 
conduct  of  the  parties  may  also  tend  to  show  its  true  meaning,  as  they 
understood  it.'' 

8.  Same.  Admisgiofu.  The  declarations  of  a  person,  who  has  parted  with 
his  interest  in  the  subject  matter  of  litigation,  are  not  admissible  to 
disparage  the  rights  of  a  party  previously  acquired  in  good  faith. 
Samuel  M,   Wright  v.  J<^  H.  Hessey,  42. 

EXECUTOE. 

Cf  Ouardian,  Liability  of  his  sureties  to  sureties  of  guardian.  See 
Guardian,  5. 

1.  SiAYES  TITLE  VESTS  IN  Lbqatee.  AsteiU  of  executoT  not  necessary.  Time 
for  Oomputing  Value  in  view  of  Collation,  Where  a  testator  died  pos- 
sessed of  slaves,  the  title  to  the  same  upon  his  death  vested  in  his 
legatees,  and  to  this  end  the  consent  of  the  executor  was  not  necessary 
but  as  the  slaves  ceased  to  be  property  before  any  division,  in  collat- 
ing advancements,  their  value  when  the  title  vested  was  properly 
taken  into  account  in  ascertaining  the  rights  of  the  legatees.  Wm.  A. 
OU  V.  R.  P.  Smith,  et  al.,  135. 

EXECUTION. 

» 

See  Principal  and  Surety,  1.  Betum  nulla  bona.  Presumption  <^ 
payment  of  sixteen  years.    See  Deed,  3. 

1.  Execution.    Property  levied  upon,  hut  not  taken  into  possession  by  the  officer. 

Liability  of  when  il  perishes.  Sheriff,  Where  a  Sheriff  or  his  deputy 
levies  an  attachment  upon  a  horse,  but  fails  to  take  possession,  and 
leaves  it  in  charge  of  a  person,  with  the  understanding  that  he  will 
call  soon  and  take  a  delivery  bond,  the  officer  will  not  be  liable  in 
damages  for  the  sudden  death  of  the  horse,  not  caused  by  ill  treat- 
ment.   Peter  Tumey,  AdmW,  v.  W.  F,  Carter,  199. 

2.  EiUx;uTiON.     Time  of  issuance.    Practice,    While  it  is  not  objectionable 

that  an  execution  in  another  county  be  issued  more  than  thirty  days 
after  the  execution  is  certified  from  the  county  where  the  suit  is  pend- 
ing, it  is  not  so  where  the  latter  execution  is  certified  more  than  thirty 
days  after  its  issuance.  A,  J,  Cotton,  in  Error,  v.  John  E,  DromgoolCf 
229. 

PACTOK  AND  BKOKER. 
See  Warehouseman,  1. 
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FRACTION  OF  TIMK 

Am  (o  Utying  oUatkmeniik    See  Attachmezit,  1 

FEAUD. 

FrauduUfd  jiratusfer  </  land.    See  Pleaimxg  Ain>  Practice,  4. 

1.  Fraudulent  Conveyance  of  Real  Ebttate.  Bigku  f^endiian,  Wliere 
the  parchaaer  of  real  estate  fraadulently  proeuies  the  title  to  be  made 
to  a  third  pen»n  to  hinder  and  delay  his  creditoTBy  the  creditors  of 
such  third  person  may  subject  the  same  to  his  debts  while  the  title 
remains  in  him,  yet,  if  the  proceedings  against  him  be  not  had  before 
his  reconveyance  of  the  property  to  the  true  purchaser  and  owner,  it 
cannot  be  reached  in  satisfaction  of  debts  by  his  creditors.  ASbcrt 
Stanton  v.  Thee.  J.  ShaWj  d  aL,  12. 

FUND  IN  COURT. 

See  Amhionment,  3. 

(GOVERNOR. 

See  Appointment,  1. 

GRANT. 

What  vfill  eofuitUiUe.    Pregymptiou.  of.    See  Deed,  8. 

1.  CoNfiTRUCTiON  OF  Grant.  Evidence.  Where  a  grant  is  for  2,000  acres, 
and  the  boundaries  are  given  by  courses  and  distances  to  the  begin- 
ning, and  the  grant  then  further  recites :  "  Including  said  Taylor's 
farm  and  residence,  and  excluding  531)^  acres  of  prior  claims, 

Heldj  That  the  5SH  acres  are  included  within  the  boundaries,  but  are 
not  granted,  and  that  a  verdict  in  ejectment  for  2,000  acres,  based 
upon  the  evidence  furnished  by  such  grant,  without  more,  is  against 
the  evidence,  and  must  be  set  aside.  BurUm  Stephens^  et  als.,  v.  Pleaaani 
Taylor,  ei  aZg.,  214, 

GUARDIAN. 

See  Ebtoppel,  3. 

1.  Guardian.     OompeMotion  (^  may  be  claimed  by  mretie».     When.     Where 

a  guardian  has  made  the  sureties  on  ^ib  bond  liable,  they  will  be  en- 
titled to  the  guardian's  compensation,  as  settled  by  the  County  Court 
on  his  various  settlements,  as  a  credit  on  their  liability. 

2.  Same.    SettUme/U  of.    PremmptUm  an  to  receipt*   agaiwi  third   parties. 

Evidence.  Where  a  guardian  has  made  several  settlements  since  the 
date  of  a  receipt  against  a  third  party,  the  presumption  is  that  he 
had  credit  for  the  same,  and  this  presumption,  where  much  time  has 
intervened,  must  prevail,  in  the  absence  of  proof  to  refute  it 
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3.  Same.    Married  ufomen,    Huaband  nuxy  reoewe  momen  heUmgmg  to  his  wife, 

Chaardian,  When.  The  provisioiw  in  the  Code  which  require  the  re- 
ceipt of  the  wife  to  be  given,  and  that  ahe  shall  be  privily  examined, 
apply  to  cases  in  which  the  property  of  married  women  is  sold,  upon 
proceedings  for  that  purpose  in  Court,  and  have  no  reference  to  the 
right  of  the  huaband  to  receive  the  personal  property  and  choses  in 
action  of  his  wife,  when  the  same  are  paid  to  him  by  personal  repre- 
sentatives or  guardians,  without  having  to  apply  to  a  Court.  In  such 
cases,  the  marital  right  is  unaffected  by  the  Statutes,  and  the  payment 
is  valid  and  binding  on  the  wife. 

4.  Same.    Duty  cf  gfuaardHan  in  taking  seeuriiy  when  he  loa/na  trust  funds.    It 

is  the  duty  of  a  guardian,  or  other  trustee,  to  keep  the  business  of  his 
trust  separate  and  distinct  from  his  other  business.  When  he  loans 
trust  funds,  he  should  be  able  to  show  clearly  that  the  security  which 
he  takes  belongs  to  the  trust  fund.  If  he  takes  the  security  in  his  in- 
dividual name,  and  not  as  guardian  or  trustee,  the  presumption  is 
that  he  has  used  the  fund  for  his  individual  benefit,  and  hence,  that  it 
is  a  conversion.  But  this  presumption  may  be  rebutted  by  proof,  ex- 
plaining the  transaction. 

5.  Same.    lAabitUy  of  sureties  on  guardian  bond  for  rents  of  land  bought  by 

guardian  belonging  to  his  wards.  Where  a  guardian  procures  the  sale  of 
his  ward's  land,  and  becomes  the  purchaser,  if  such  sale  be  set  aside 
by  the  Chancery  Court,  the  sureties  on  the  guardian  bond  will  be 
liable  for  rent  to  the  wards,  during  the  period  the  guardian  held  the 
land  under  his  void  purchase. 

6.  Same.    Executor  of  guardian.    lAahility  of  his  sureties  to  the  sureties  q^  the 

guardian.  Where  the  executor  of  a  guardian  concedes  that  assets  re- 
tiumed  in  his  inventory  consisted  of  notes  and  claims  payable  to  his  testa- 
tor individually,  but  that,  in  fact,  they  were  claims  bought  with  the  funds 
of  his  wards,  and,  therefore,  belong  to  them,  if  the  sureties  of  the 
guardian  who  have  been  liable  seek  to  hold  the  executor  and  his 
sureties,  the  Court  say:  ''That  the  executor  himself  is  so  responsible 
to  the  sureties  of  the  guardian  may  be  conceded,  upon  the  ground  that 
he  admits  that  they  came  into « his  hands,  and  he  undertook  to  ad- 
minister them  as  assets  of  the  estate ;  but  his  sureties,  as  executor, 
can  only  be  held  responsible  for  the  faithful  administration  of  the 
assets  which  actually  belonged  to  the  estate,  and  they  are  not  precluded 
by  his  return  in  his  inventory  from  showing  the  truth  of  their  owner- 
ship. 

7.  Same.    LtabiUty  tf  guardian^s  sureties  for  interest.    Simple  interest  fol- 

lowed as  a  legal  consequence  upon  the  amount  of  the  liability  of  the 
guardian,  when  his  guardianship  terminated  by  his  death. 

8.  Same.    Decree  against  guardian  but  not  against  sureties.    Bes  judicata, 

Fteading  and  practice.    In  a  suit  against  a  guardian,  where  the  sureties 
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are  not  made  parties,  a  decree  against  him  is  no  bar  to  a  sabaeqnent 
suit  against  the  sureties.  When  sach  decree  has  not  been  satiaSed  faj 
the  guardian,  the  sareties  will  be  entitled  to  a  credit  for  so  mnch  as 
maj  have  been  collected  from  the  guardian.  R.  C,  Semden,  Tnutet^ 
efe.,  ▼.  J.  H.  Forgamon,  H  aU^  249. 

9.  OuABDiAK.    Bighi  to  re^MmnememL   While  a  guardian  has  no  poir^  to 

break  in  on  the  corpus  of  his  ward's  fund,  jet,  when  called  on  to  ac- 
count in  a  Court  of  Chancery,  he  will  be  allowed  such  neoeasary  and 
proper  expenditures  as  the  Court  would  haye  ordered,  if  applied  to  in 
the  first  instance.  The  principle  of  the  rule  will  equally  apply  where 
a  party  comes  and  aaks  an  approyal  and  confirmation  of  his  acta. 
Wm.  RoMbonmgh  y.  Rotebonmgk,  314. 

10.  Guardian  Bond.    SttreHa.    lie  sureties  on  a  regular  guardian  bond, 

giyen  before  the  Code  went  into  efSdct,  are  not  liable  for  money  paid 
the  guardian  arising  from  a  subeequent  sale  of  land.  For  this  a 
special  bond  should  haye  been  giyen.  Nor  b  a  surety  upon  the  bond 
liable  for  money  paid  the  guardian  on  account  of  a  ward  who,  at  the 
time  of  payment,  was  of  age.  Jaa,  R,  ShdUniy  tt  aLj  y.  Martka  M, 
SmUh,  el  oL,  82. 

HANDWRITING. 
See  Evidence,  1. 

HORSE  STEALING. 

See  duioNAii  Law,  1. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wife.  Ettaie  hy  ihe  curtetjf.  Where  the  wife  of  the  claim- 
ant of  the  estate  by  the  curtesy  suryiyed  her  father,  but  died  before 
her  mother,  and  after  the  aasignment  of  dower  to  her  mother,  out  of 
her  father's  estate,  leaving  children  of  the  marriage,  AeM,  that  the  wife's 
seisin  of  the  inheritance  was  not  such  as  to  entitle  the  husband  to  an 
estate  by  the  curtesy,  in  those  lands  whereof  the  mother  was  endowed, 
because  the  indispensable  element  of  the  seizin  of  the  wife  during  cov- 
erture was  defeated  by  the  endowment  of  the  mother.  Upekitrek  v. 
Andenon,  et  ab^  410. 

Husband  and  Wife.  ImproeementB  made  by  hubattd  vpon  w^S^b  real  ttlaU. 
QmmU  he  subfeeUd  to  kuebantPs  debts.  When.  Where  a  husband  is 
shown  to  have  invested  money  in  putting  a  house  and  imprevements 
upon  a  wife's  land, 

HeUtf  That  without  fraudulent  participation  upon  his  part  a  decree  for 
a  sale  of  the  wife's  home  cannot  be  had  to  subject  the  husband's 
money  so  invested  to  the  claims  of  his  creditors.  MeFerrin  v.  Cfarfer 
and  Wife,dSd. 
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Upon  toife^s  land  by  hu&band.    See  Hu8BAin>  and  Wife,  2. 

INJUNCTION. 

See  BtLUBAlTD  NOTEBy  11. 

INSOLVENT  PROCEEDINGS. 

Ijkiolvent  Pboceedinos.  Filmg  </  doama.  Report  of  Qerk^and  Maater. 
l^aetioe  in  Qianeery  Court.  Where  the  creditor  of  an  insolvent  estate, 
when  prooeedingB  are  had  under  the  insolvent  laws,  files  his  claims 
and  thej  are  put  upon  the  rale  docket  of  the  Clerk  and  Master,  who 
fails  to  include  the  same  in  his  report,  yet  if  no  exception  is  taken  to 
such  report,  the  creditor  is  repelled  after  confirmation,  except  upon 
appealing  to  the  discretion  of  the  Chancellor,  and  showing  good  cause 
for  having  failed  to  except.     Wm,  Estdl  y.  LewU  Metealfy  AMr^  240. 

INSURANCE. 

See  PsiKCiPAii  Ain>  Aqent,  1. 

INTEREST. 

•.  Endorwr  on  bill  single  liabUJor.     When,    See  Bills  akd  Notes,  10. 

INTEREST  ON  JUDGMENT. 

See  Pleading  and  Pracdice,  8. 

JUDGMENT. 

BarUal  satisfadion  agaand  one  of  teoond  d^ondamie.    See  Damages,  1. 
By  motion^  onUariom  may  be  aiuppHed,    See  Deeds,  6. 

JUSTICE  OF  THE  PEACE. 

Am  to  ttayon.    See  Bn«UB  and  Notbb,  6.    Goal  of  Appeal  from.    See 
Contracts,  2.     Want  of  JtaritdMon.    See  Usubt,  3. 

Pleading  aud  Practice,  Magiatralea  loarranfo.  LiberaJ^  in  oonttrwd^/on 
<^.  While  great  liherality  of  construction  should  he  allowed  to  sus- 
tain the  regularity  of  magistrates  proceedings ;  yet  the  plaintiff  can 
not  he  permitted  to  ohtain  his  warrant,  specifying  with  distinctness 
one  transaction  as  the  hase  of  his  suit,  and  upon  the  trial  prove  and 
rely  upon  a  wholly  separate  and  distinct  cause  of  action.  Moaes 
Watkinaf  in  erroTy  v.  S.  J.  Kkbr^  38. 

JURY. 

See  Costs,  1. 

1.  8FBCL4L  Juries.  SdadHon  and  eont/^^kuJtion  </.  The  law,  in  its  provision 
for  a  special  jury,  contemplates  the  selection  of  men  with  reference  to 
their  superior  competency  and  fitness  to  try  and  detennine  the  parti- 
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colar  UBIMB  inyolred  in  the  case,  and  not  with  reference  lo  tiieir  rela- 
tion to  tlie  paitiesy  as  being  or  not  being  of  their  race  or  ocJor. 

2b  Sajck.  Same.  It  was,  therefore,  erroneoos  toft  the  Ciicnit  Goart  to 
select  one-half  of  a  jnrj,  npon  a  party's  application^  solely  becaose 
they  were  ook»ed  men.  Maifor  <md  CUy  CcmmeU  ^f  tke  eibf  cf  Natk- 
vUle  y.  Chaa.  Sheperd,  373. 

LANDLORD  AND  TENANT. 

Lahdlokd  ahd  Tek aut.  Trt^poMt.  Bigktt  of  kuee.  Where  there  waa 
an  ayowed  trespasser  upon  the  leswe's  right  of  possession,  who  pre- 
tended no  claim  to  or  interest  in  the  property,  and  who  so  nolified  the 
leasee,  and  the  latter  neyer  objected  to  paying  rent  on  aoooont  of  snch 
trespasser's  occnpancy  of  the  premises  until  more  than  a  year  from 
the  beginning  of  the  lease ; 
Hdd,  That  it  was  the  right  and  dnty  of  the  lessee,  who  was  in  contem- 
plation of  law  in  pooncaaion  from  the  moment  of  the  dellyeiy  of  the 
lease,  to  eject  the  trespasser,  and  not  the  daty  of  tbe  lessor,  onless  he 
holds  under  some  claim  of  right.  And  there  must  be  somethiog 
which  in  law  amounts  to  an  eyiction  or  expulsion  of  the  tenant  U> 
work  a  suspension  of  the  rent.     McNairy  y.  Adb,  378. 

LABCENY. 

Bee  Criminajl  Law,  1. 

LICENSE. 

LiCENSB  TO  KEEP  BnjJABD  Tabijbb.  VohoUory  Payment.  Bigkl  to  rtoomr 
back.  Notice,  Where  a  party  applying  for  license,  snid  to  the  officer 
that  he  was  chaiging  too  much,  but  entered  no  protest,  gaye  no  notice 
of  any  purpose  to  sue  for  the  money  back,  and  did  not  seriously  con- 
test the  right  to  receiye  it,  but  paid  it ;  Hdd,  that  this  was  a  yolun- 
tary  and  not  a  compulsory  payment,  and  the  licensee  cannot  reooyer 
back  the  money.  The  payment  must  haye  been  made  on  compulsion 
to  preyent  the  immediate  seizure  of  his  goods,  or  arrest  of  person,  and 
not  yoluntary.  Oauvm  A  Duprex  y.  The  Mayor  and  City  Cotmeil  ofNath- 
vHUy  and  Caiwin  A  Badeaux  y.  Same,  453. 

HEN. 

Vendon.    See  Pleadino  ahd  Practice,  4. 

1.  Vekdor's  Lien.  JBen^t  not  to  he  appUed  to  the  aaH^otetion  qf.  Ruewer. 
Where  a  complainant  seeks  to  enforce  his  yendor's  lien,  a  Beoeiyer 
will  not  be  appointed.  It  is  no  part  of  the  contract  of  sale^  either 
express  or  implied,  that  the  yendor  shall  appropriate  anything  but 
the  land  itself  by  sale,  for  satisfaction  of  his  purchase-money.  0.  F, 
Morfordy  ti  oL,  y.  E.  B,  Haanner,  et  oL,  391. 


INDEX.  513 

MANDAMUS. 

See  Pleading  and  Practice,  13. 

MARRIED  WOMEN. 

Hiuband  may  receive  monet/ bdcmging  to  wife.     See  Guabdian,  3.     Note 
to  huaband  by.     Void.    See  BiLi^s  and  Notes,  4. 

MASTER  AND  SERVANT. 

1.  Railroad.  Master  and  servant.  Right  of  cuiion  for  if^furiea.  A  conductor 
has  no  right  of  action  against  a  Railroad  Company  for  injuries  re- 
ceived through  the  negligence  and  misconduct  of  the  engineer  while 
the  latter  was  subject  to  the  orders  of  the  former,  and  when  the  injury 
accrued  during  the  performance  of  the  duties.  Jcu.  D.  Bag^dale  ▼. 
The  Memphis  and  Charleston  BaUroad  Company^  426. 

NEW  TRIAL. 

Affidavit  for.    See  Bills  and  Notes,  9. 

1.  Affidavit.  The  entire  jury  made  affidavit  that  they  had, 
based  their  verdict  upon  a  certain  state  of  facts.  These  facts  were 
not  in  issue,  and  not  in  proof  before  them,  and  on  which  the  Court 
had  given  them  no  instructions.  The  verdict  was  sustained  by  the 
facts  properly  in  proof  under  the  issue. 
Hddy  There  was  no  error  in  disregarding  the  affidavit,  and  refusing  a 
new  trial.  M.  E.  W.  Bunnaway^  et  al,y  v.  Sta^j  for  use  of  Mathew 
SharoUj  AdnCr,  efc.,  206. 

NON-RESIDENT. 

See  Attachment,  2. 

NOTICE. 

See  Assignment,  2. 

PARTNERSHIP. 

Paain^rs  cannot  sue  to  recover  usury.    See  Usury,  5. 

1.  Liability  of  Retired  Partner  for  Firm  Debts.  No  lien  exists. 
When,  Where  one  partner  retires  from  a  firm,  selling  out  his 
interest  in  the  assets  to  the  remaining  partners,  who  continue  the 
business,  and  stipulate  that  they  will  pay  the  debts,  having  sufficient 
assets  for  that  purpose,  if  they  fail  to  do  so,  the  firm  creditors  will 
have  no  lien  on  such  property  as  the  retiring  partner  may  have  with- 
drawn from  the  assets  at  the  time  of  his  retirement.  HoUis,  Wright 
&  Co,  V.  J,  A  E.  D.  Staley,  167. 

PAUPER'S  OATH. 

See  Writ  of  Error,  1. 
33— vol.  3. 
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PEBSONAL  PBOPEBTY. 

Levied  upon  dttf  noi  taken  into  ponemUm,    See  KxficmoN,  1. 

Jonrr  Owmsag  or  Pebsohal  Pbopebtt.  TVtr  ri^U»  <md  UMUlieB,  at  to 
oatk  othtr.  Defendant,  a  Sheriff,  leTied  sn  attachment  apon  a  hall- 
interest  in  a  thfeshing  machine,  owned  jointly  by  plaintifi^  and  the 
defendant  in  the  attachment.  He  left  the  machine  in  plaintiff's  ens- 
tody,  haying  no  order  for  the  sale  of  the  interest  leried  on.  The 
machine  was  afterwards  injured,  without  defendant's  knowledge  or 
consent  JXsU,  defendant  was  not  responsible  to  plaintiff.  Jomcs 
Cook  ▼.  A.  L.  Potts,  237. 

PERSONS  UNDEB  DISABILITY. 

Aeqmefeenee.     What  will  eontiiitUe.    See  Deed,  1.    Sale  €f  propaftf  cf. 
See  Wii<L8,  2.    Surety  for.    See  Pbincipai«  and  Surety,  5. 

1.  JuKfBDlcnoK.  SaU  cf  property  (/  permms  under  dimbHity.  Land  was 
conveyed  to  a  trustee  in  trust  for  the  grantor's  wife,  and,  at  her  death 
in  the  event  which  has  happened,  for  his  own  use  during  life,  and  at 
his  death  for  the  use  of  such  child  or  children,  or  the  children  of  such 
child  or  children  as  may  be  then  living;  the  wife  died,  leaving  the 
grantor  surviving,  and  one  daughter,  who  has  married  and  has  one 
child.  Upon  application,  under  'the  provision  of  the  Code,  for  the 
sale  of  this  land,  and  re-investment  of  the  proceeds  for  the  benefit  of 
the  daughter  and  child,  the  grantor  being  a  party,  and  consenting,  the 
Court,  upon  demurrer  of  infant  by  guardian  ad  litem, 
Hdd,  that  it  had  jurisdiction  to  order  the  sale.  C  F.  Gray,  Ouar- 
dian,  etc.,  v.  Jo»eph  Barnard,  ei  al.,  62. 

PLEADING  AND  PRACTICE. 

Plea  in  abaiettient,  Verifieation  of.  See  Attachbient,  4.  Pea  <^ 
Ineanity.  See  Criminal  Law,  3.  See  ADMiKfirrRATOR,  3.  See 
BiLLB  AND  NoTER,  2  and  9.  See  Criminal  Law,  11.  See  Guar- 
dian, 8.  See  Justice  of  the  Peace,  1.  Averment  in  indietnent. 
See  Criminal  Law,  10.  ArUagoniMie  claim*  in  one  hiU.  See  Chan- 
cery, 3.  BUI  for  an  attachment.  See  Tort,  1.  Qmsolidatum.  See 
Chancery,  1.  Judgment  hy  motion.  Otnitaion  may  be  supplied.  Hme. 
See  Deeds,  6.  What  hill  must  stale.  See  Usury,  4.  Practice  in  Chan- 
cery Court  in  insolvent  proceedings.  See  Insolvent  Proceedings,  1. 
Dower.  Trust  Estate.  Proceedings  in  County  Court.  See  Dower,  2  and  3. 
Time  to  issue  execution.  See  ExBcmoN,  2.  Trial.  Withdrawal  <^  Eei- 
denee.    See  Corporation,  3. 

1.  Pleading.    Evidenee,    Prt^ert  in  dedaration.  Burden  of  Proof  .  Where  a 
declaration  upon  a  note  makes  profert  of  the  same,  a  plea  of  nU  debit 
makes  a  direct  and  general  issue  as  to  any  indebtedness  oi  otf  on  the 
note,  and  it  devolves  upon  the  plaintiff  to  produce  evidence  of  debt 
J.  H.  Jewett,  for  use,  etc.,  v.  David  Graham,  16. 
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2.  Pleading    and    Practice.        Bill  caimoi   he   diamined.        When. 

Where  a  complainant  or  the  Clerk  and  Master  have  failed  to  iasae 
alias  process  against  defendants  who  haye  never  heen  served  for 
several  termS)  this  is  not  sufficient  grounds  for  a  dismissal  of  the  hUl 
bj  the  defendants,  on  motion.  The  rule  as  to  a  discontinuance  for  this 
cause  belongs  peculiarly  to  a  Court  of  law.  A.  Ford  y'Jounea  BcarHeU, 
etal,,  20. 

3.  Pleading    and   Practice.    Chancery  sa/e.    Opening  the  biddinga,    A 

Chancery  sale  is  a  mere  offer  to  purchase,  and  not  complete  as  a 
sale  until  confirmed  by  the  Court,  and  a  mere  advance  bid,  if  large 
enough  in  amount,  is  sufficient  to  open  the  biddings.  It  is  not  im- 
portant that  the  party  making  the  advanced  bid  is  not  a  party  to 
the  cause.     J.  H.   Wilaon  <£  Co.  v.  George   W.  Skidds  65. 

4.  Chancery.    Flecding  and  PraeHee.  Fraudulent  tramfer  of  land.    Vendoj^s 

lien.  YHiere  a  bill  has  been  filed,  seeking  to  subject  property  fraudu- 
lently conveyed  by  the  debtor  to  a  third  party,  even  after  decrees  pro 
eon/esao  against  such  parties,  the  debtor  may,  pending  the  litigation, 
transfer  a  sufficiency  of  the  property  to  satisfy  the  vendor's  lien,  and 
a  petition  to  enjoin  the  decree  may  be  filed,  setting  up  such  fact, 
though  no  such  settlement  was  relied  on  in  the  pleadings.  Bank  of 
Tennessee  v.  Enoch  BUbrey,  el  oLy  7. 

5.  Judgment  BY  Motion.    Omiasumemoybempplied.    JBbw.  See  Deeds,  5. 

6.  Pleading   and  Practice.     Petition.     Must  not  be  dismissed.     When 

Where  a  party  has  been  proceeded  against  as  a  non-resident,  but  in 
fact  is  not,  and  a  decree  is  had  against  him,  his  petition,  stating  that 
he  had  no  knowledge  of  the  pendency  of  the  suit,  and  praying  for  a 
supersedeas,  and  leave  to  make  his  defence,  must  not  be  taken  from 
the  files  because  it  is  not  accompanied  with  an  answer.  It  was  not 
necessary  that  his  answer  should  be  filed  until  it  was  determined  by 
the  Court  that  he  was  entitled,  upon  the  facts  stated  in  the  petition, 
to  make  defence  by  answer.  A  reasonable  time  should  have  been 
given  to  file  an  answer.  Metea^  &  Martiny  et  als.  v.  Henry  Landers, 
et  als.,  35. 

7.  Pleading    and   Pracitce.    Scire  facias  necessary  to  revive  judgment. 

When.  Where  a  Justice's  judgment  had  lain  for  more  than  twenty 
years  without  the  issuance  of  executions,  it  was  just  to  the  defendant 
to  revive  such  judgments  by  set.  fa.  before  the  issuance  of  execution 
upon  the  same. 

8.  Same.    Same.    Same.    Interest.    In  such  case  the  judgments  ought  to 

have  been  revived,  and  executions  ordered  to  issue  thereon  for  the 
amounts  thereof,  with  interest  from  the  date  of  their  rendition,  and 
not  with  interest  on  the  amounts  of  the  judgments  rendered  by  the 
Justice  of  the  Peace.    Johnson  Lain  v.  Jos.  S.  Lain,  30. 
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9.  Pleabiko  and  Practice.    Statute  of  Lindlationa,    A  replicaUon  to  the 

Statute  of  Limitations  in  an  action  at  law,  that  the  defendant  had 
fraudalentlj  concealed  the  cause  of  action  for  the  period  of  time 
neoerwaiy  to  bar  the  action,  and  that  the  action  was  begun  when  said 
cause  of  action  was  discovered,  is  demurrable. 

10.  Sake.  Same.  It  is  error,  however,  to  allow  a  demurrer  to  the  replica- 
tion, that  by  reason  of  the  events  of  the  civil  war,  the  Courts  were 
closed,  and  there  was  no  forum  in  which  the  plaintiff  could  bring  his 
action. 

11.  Attachment.  AneUlary,  Petition  for.  The  petition,  the  jurat  attached, 
is,  in  legal  effect,  the  "  affidavit "  of  the  attachment  laws,  and  the 
petition  contains,  in  substance  and  effect,  all  the  requisite  averments 
to  authorize  the  writ.  But  the  writ  itself,  in  such  case,  should  have 
contained  them  also,  and  for  want  of  them  was  a  nullity.  The  form 
of  the  original  writ  of  attachment,  as  g^ven  in  the  C>ode,  is  not  the 
appropriate  form  for  the  ancillary  writ.  Both  the  writ  and  the  affida- 
vit in  ancillary  attachments  must  show  that  a  suit  has  been  begun  by 
the  plaintiff  against  the  defendant,  the  tribunal  in  which  it  was  pend- 
ing, the  nature  of  the  action,  the  amount  of  damages  claimed,  and 
that  the  cause  of  action  is  just.  James  Peak  v.  Lc^ayeUe  Bvek  and 
Wife,  71. 

12.  Pleading  and  Practice.  The  defendant  prayed  for  leave  to  file  his 
answer  as  a  cross-bill  for  process,  etc.,  but  at  the  conclusion  of  the 
answer  is  the  words,  **  Process  waived.''  Defendant  failed  to  execute 
bond,  or  take  any  other  step  necessary  in  the  prosecution  of  a  cross- 
bill. No  answer  or  other  appearance  was  made  by  complainant,  and 
no  issue  was  made  upon  the  allegations  in  the  cross-bill,  nor  was 
judgment  pro  eorrfesBO  taken.    Upon  these  facts, 

Held,  There  was  no  cross-bill  pending  in  the  Court    Jam^  HamiUon  v. 
Charles  W.  Heio^ley,  216. 

13.  Pi«EADiNO  AND  PRACTICE.  Writ  of  Error.  Mandamns.  The  Supreme 
Court  can  only  grant  writs  of  error  in  cases  in  which  final  judgments 
have  been  rendered  below. 

14.  Same.  Sam^e.  On  application  for  mandamus  to  compel  the  Circuit 
Judge  to  require  the  plaintiff  to  give  Rufficient  bonds  and  security  for 
the  prosecution  of  the  suits,  etc.,  which  does  not  involve  any  matter 
which  relates  to  an  appeal  prayed  for  and  defeated  below,  the 
Supreme  Court  cannot  entertain  the  application  without  assuming  to 
exercise  original  jurisdiction,  in  doing  which  it  would  be  required  to 
determine,  which  it  could  not  do,  that  the  Judge  had  no  right,  in  the 
premises,  to  exercise  a  judicial  discretion,  but  was  bound,  upon  an  ex 
parte  application,  to  make  the  rule  asked  for,  in  the  discharge  of  a 
mere  ministerial  duty.     Wm.  Whiifiekl,  et  als.,  v.  Wm.  Greer.  78. 
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15.  PRAcncB.  Supersedeas.  MoHonto  discharge,  NotaUowed.  When.  A 
motion  to  discharge  a  superaedeas  suspending  an  interlocutory  decree 
for  the  appointment  of  a  Receiver,  to  take  possession  of  and  rent  out 
the  land,  will  not  be  granted  if  the  proper  parties  in  interest  are  not 
properly  before  the  Court,  and  if  the  proof  of  such  party  has  not  been 
taken,  and  the  cause  not  ready  for  hearing. 

16.  Same.  Where  the  contract  is  as  to  the  title  of  the  land,  the  complain- 
ant being  in  possession  until  the  right  lb  determined  upon  the  hear- 
ing, she  cannot  be  disturbed  in  the  possession.    Rkhmcnd  y.  YaieSf  204. 

PRINCIPAL  AND  AGENT. 

See  Wakehouseman,  1. 

1.  Principal  and  Agent.    Act  o/ctgent  binding  on  prineipaly  though  in  excess 

of  his  limited  powers.  Jngurance.  Where  the  local  agent  of  a  Life  In- 
surance Company  received  paW  of  an  annual  premium  due  onapolicy, 
receipting  for  so  much,  and  giving  time  on  the  balance.  It  follows, 
that,  although  he  was  acting  in  excess  of  his  limited  powers,  and  in 
violation  of  his  special  instructions,  yet,  as  he  was  then  acting  within 
the  apparent  scope  of  his  employment  as  agent  of  the  Company,  his 
action  amounted  to  a  waiver  of  the  condition  of  prepayment  of  the 
premium,  and  is  binding  on  the  Company.  Character  and  extent  of 
powers  of  "  local  agents"  inquired  into  at  length.  Dora  Murphy  v. 
The  Southern  Life  Insurance  Company^  440. 

2.  Principal  and  Agent.    Rights  and  duties  of  faiAors.    Where  the  con- 

signment is  made  generally,  without  any  specific  orders  as  to  the  time 
or  mode  of  sale,  and  the  factor  makes  advances,  or  incurs  liabilities, 
on  the  footing  of  such  consignment,  then  the  legal  presumption  is, 
that  the  factor  lb  intended  to  be  clothed  with  the  -ordinary  rights  of 
factors  to  sell,  in  the  exercise  of  a  sound  discretion,  at  such  time  and 
in  such  mode  as  the  usages  of  trade  and  his  general  duty  require,  and 
'  to  re-imburse  himself  for  his  advances  and  liabilities  out  of  the  pro- 
ceeds of  sale,  and  the  consignor  has  no  right,  by  any  subsequent 
orders  given  after  advances  have  been  made,  or  liabilities  incurred  by 
the  factor,  to  suspend  or  control  this  right  of  sale,  except  so  far  as 
respects  the  surplus  of  the  consignment,  not  necessary  for  the  re-im- 
bursement  of  such  advances  or  liabilities,  though  the  consignor  has 
not  refused  to  pay  or  secure  the  advances  made  by  the  consignee. 

3.  Charge  of  Court.    Exceptions  to.     Must  he  taken.     When.    Where  the 

charge  of  the  Court  is  not  as  full  as  desired,  the  parties  are  bound  to 
ask  for  such  additional  matter  as  is  desired,  otherwise  no  reversal  can 
be  had  upon  this  ground.  The  Court  say :  "  We  must  see  error  in 
what  was  chai*ged,  something  calculated  to  mislead  the  jury,  before 
we  can  reverse."    Belly  Harris  &  Co.,  v.  Hannah  &  Owen,  47. 
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4.  Pbimcifai.  uid  Aoeht.  LiahiUtii  (^  Agatl.  Where  an  agent  takes 
charge  of  penonal  proper^,  with  the  mideinandiiig  that  he  is  to  dis- 
poae  of  it  u  beet  he  can,  and  he  bcUb  aome  of  it  for  caah,  and  for 
other  distinct  articles  be  takes  notes,  which  his  principal  refnae  to 
reoeive,  the  agent  will  be  liable  to  the  principal  for  the  valne  of  the 
propertj,  if  the  agent  assumee  control  over  the  notes,  and  makes  no 
effort  for  many  years  to  ahow  that  tbey  are  the  properly  of  bis  princi- 
pal, and  hia  repreaentatives  are  unable  to  accoant  for  Ibe  notes,  the 
Court  Bay :  "We  may  fairly  assume  that  Branch  had  acqui««Nd  in 
the  Fefuaal  of  Hamblin  to  receive  the  notes,  had  gone  on  in  the  effort 
to  collect  them  for  hi«  re-imbursement,  and  thereby  made  himself 
responsible  for  the  money  to  hia  principal."  Jakn  T.  Senbg,  Adm'r  o^ 
Wm.  Brmeh,  da^eated,  v.  Wm.  Woodt,  e>  all.,  06. 

PRINCIPAL  AND  SURETY. 
See  BnA£  akd  Nods,  4. 

1.  Pbihoipai.  and  Subetv.     t^vperly  vj   Prrndfak  muif  be  akmalxA  fint 

i^abite  Directors.  "^^  ^'^^  "^  ^^  Anembly  that  requires  the  Sberifl 
to  exhaust  the  property  of  the  principal  in  the  execution  before  the 
properQr  of  tbe  surety  ahall  be  taken,  is  only  directory  to  the  officer. 
If  he  ditregardB  Ibia  direction,  and  thereby  tbe  aure^  H  injured,  the 
officer  is  liable  it)  damageiito  tbe  parly  aggrieved,  but  the  execution 
and  sale  of  the  properly  of  the  surety  will  be  good  and  valid,  not- 
withatandiDg  tbe  principal  ban  property  that  might  have  been  seised. 
J.   W.  SeHan  v,  FUe,  Anda-xya  &  GrrL,  131. 

2.  PRENCtPAI.  AND  ScBETY.    Stat/or.     EiKutiim.     He  I^vperlg  of  the  iV»»- 

djmi  mutl  fini  be  Eihautled.  It  is  the  duty  of  an  officer  to  first  exhauBt 
the  property,  both  real  and  personal  of  the  principal,  before  proceed- 
ing to  sell  that  of  tlie  sare^  or  stayor. 

3.  Samix     I^  Staliite  nol  IHreetory.     Wlien.    The  Act  requiring  the  officer 

to  exhaust  tbe  property  of  the  principal  firet  before  wixing  the  prop- 
erty of  the  surety,  ia  not  merely  directory,  but  mandatory  when  the 
ire^  insists  upon  his  right  of  protection  under  its  provisions. 
iG.    Samt.    J^vdMt.     Certiorari.    The  remedy  by  certiorari  is  ap- 
ropriate    to    quaeb  a  levy    on  property   wrongfully  made   by   an 
ficer.    J.   W.  StUart  v.  f\te,  Onwn  A  Andenon,  120. 
msrvsHiP.  The  general  rule  that  a  contract  void  aa  to  the  principal,  is 
Did  also  as  to  the  surety,  does  not  apply   where  a  person,  mi  jnH^ 
uarantees  the  obligation  of,  or  becomes  surety  for,  a  married  woman, 
linor  or  otherpeison  incapable  of  contracting.     Jficb  v.  Jtanda^A, 
alt.,  352. 
:.IC  ROADS. 
^ign-boardi  at  Bailroad  crorainji.    See  CORPORATION,  4. 
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RAIUIOAD. 

See  ARBiTitATioN,  3.    See  Master  and  Servant/  1. 

1.  Raclroad.  Turnpike.  Benpeetioe  LiaJUlUy  of.  In  crossing  each  other. 
Where  a  Railroad  and  Turnpike  Company  have  their  routes  located 
bj  the  requirements  of  their  charters  over  and  across  the  same  ground, 
but  the  railroad's  right  accrues  first  by  priority  of  its  charter,  though 
both  are  constructed  at  the  same  time,  the  Turnpike  Company  is  re- 
sponsible for  injuries  sustained  by  its  travelers  occasioned  by  the  want 
of  bannisters  and  other  safeguards  at  the  crossing  of  the  railroad,  as 
in  such  case  it  is  the  duty  of  the  Turnpike  and  not  the  railroad  to 
provide  the  same.    J.  M.  2kuscarelU>  v.  N.  &  C.  R.  R.  Co..  364. 

RECEIVER. 

See   Appeal,  1.     See   Lien   Vendor's,   1.      See   Pleading   and 
Practice,  15.    Power  to  lease  JRailroad.    See  Arbitration,  3. 

RECORDS  OF  COURT. 

As  Evidence.    See  Deed,  7 

REGISTRATION. 

See  AssiOMMEMT,  2.     See  Contract,  5.      Qf  deed  in  ejectmeM.    See 
Deed,  2. 

RENTS  AND  PROFITS. 

See  Guardian,  5.    See  Lien,  Vendor's,  1. 

REPLEVIN. 

1.  Replevin.  Demand  not  necessary.  When.  In  order  to  maintain  an  ac- 
tion of  replevin,  it.  is  not  necessary  to  show  a  demand  on  the 
part  of  the  plaintiff,  of  the  property  in  controversy,  before  bring- 
ing his  suit.    Draper  v.  Mo^ely^  etals.,  201. 

RES  JUDICATA.    See  Guardian,  8.    See  Usury,  7. 
SALE  OF  LAND. 

See  Contract,  4.    By  Chancery  Court.  Biddinys.    See  Pleading  and 
Practice,  3. 

1.  Sale  of  Land.  CondemnaHon.  Venditioni  eaponaa.  Revivor  necessary  in 
name  of  plaintiff's  representatives.  When.  A  Sheriff  has  no  power  to 
sell  real  estate,  and  convey  title  under  a  veanditiani  exponas^  issued  after 
the  death  of  the  plaintiff  in  the  judgment  of  condemnation,  without 
revivor  in  the  name  of  the  personal  representatives.  C.  W.  Hewghf 
V.  Wm.  Johns,  86. 

SAMPLE. 

Sahple.  Sale  by,  or  noL  Whether  a  sale  was  by  sample,  or  upon  the 
plaintiff's  own  judgment,  is  a  question  of  intention,  and  is  a  fact  to 
be  left  to  the  jury.  Jones,  C<^ier  and  BUI  v.  Wasson  and  LUJard^ 
AdmW,  211. 
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SEVERANCE. 

Right  to.    See  Cbimikal  Law,  11. 
SCIRE  FACIAS. 

To  revive  judgmeni.    See  Pleading  and  Practice,  7. 

SHERIFF. 

Deed.  See  Deed,  4  and  5.  LiabUity  of  where  he  fails  to  take  charge  of 
property  levied  on.    See  Execution,  1. 

1.  Sheriff.    CongtabU.  lAability  of  when  depuiiaed  by  Sheriff  to  exeemtt  proee^ 

Where  a  Sheriff  is  not  acquainted  with  the  fact  that  a  party  has  been 
qualified  aa  constable,  and  deputizes  such  person  to  levy  an  execution, 
the  Sheriff  and  his  sureties  are  liable  for  the  non-return  of  the  same, 
unless  the  plaintiff*  claiming  judgment  against  the  ooustable  and  kis 
sureties  can  show  that  the  default  took  place  as  constable,  and  not  as 
deputy  Sheriff.     IT.  M.  Robertson,  et  al,  y.  Daniel  Oienn,  164. 

2.  Sheriff.  Motion  againsL  Jvdgment  tnunt  be  taken  on  mme.    When.  NaUee. 

Where  notice  is  g^ven  that  a  motion  will  be  made  at  a  certain  Term 
of  the  Court  against  a  Sheriff,  and  the  motion  is  not  made  at  that 
Term,  but  at  a  subsequent  Term,  without  additional  notice,  the  judg- 
ment BO  rendered  will  be  void.  Hugh  Thondunj  et  td.,  ▼.  Hugh  Doug- 
lam  &  Co.,  74. 

STATE. 

1.  LiABiUTY  OF  State  to  be  sued.    A  sovereign  State  is  not  liable  to  be 

sued  in  its  own  CouMs  without  its  own  consent.  The  right  to  resort  to 
Courts  to  redreos  grievances,  as  against  the  State,  only  exists  where  the 
Legislature  has  exercised  its  discretion  in  prescribing  the  manner  and 
the  Courts  in  which  suits  may  be  brought  against  the  State.  The  legi- 
timate tribunal  for  the  enforcement  of  the  right  is  the  Legislature,  un- 
less the  Legislature  provides  for  its  enforcement  through  the  Courts. 
Distinction  between  remedies  to  enforce  liabilities  or  redress  griev- 
ances, as  against  individuals  or  corporations,  and  the  State,  discussed 
and  recognized. 

2.  Same.     Obligation'  of  eontraets  not  impaired.     When.    The  remedy  by  suit 

against  the  State  was  not  given  in  consequence  of  any  constitutional 
injunction  upon  the  L^islature  to  furnish  such  remedy,  but  purely  as 
a  matter  of  favor  to  the  creditors  of  the  State,  thus  giving  them  the 
choice  of  two  remedies.  §2807  of  the  Code,  authorizing  suits  to  be 
brought  against  the  State,  was  not  a  contract  between  the  State  and 
her  creditors,  and  the  latter  have  no  such  vested  rights  under  that  Sec- 
tion as  would  have  been  impaired  if  it  had  been  repealed  after  suit 
was  commenced.  Still  less  would  this  be  so  where  suit  was  instituted 
after  its  repeal.    Hence  the  Act  of  1866,  repealing  this  Section  of  the 
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Code,  was  constitutional  and  valid.  And  though  the  remedy  be  less 
prompt  and  conyenient  than  the  old,  or  less  speedy,  the  change  of 
remedy  will  not  for  such  reason  be  invalid.  The  SUUe  and  S.  Waison, 
T^mstee,  v.  The  Bank  of  Tennesaee  et  ala.,  395. 

STATUTES. 

Not  repealed  by  imjMoaHon.   See  Unlawful  Entby  and  Detainer,  2. 

Clerks.    May  administer  oath.    When  and  how....  Act  of  1821 3M 

Corporations.    Formation  of Act  of  1870-71 98 

Costs.    On  appeals  from  Justices Act  of  1833 231 

Criminal  Law.    Murder  divided  into  two  grades...  Act  of  1829 321 

Prisoner  insane.    Hospital Act  of  1 871 358 

"         Right  to  severance Act  of  1873 418 

Elections.    For  the  removal  of  County  seats 

Acts  of  1873, 1844  and  1852 262 

Execution.    Levy  on  property  of  surety  and  in 

what  order Act  of  1843 120 

Descent  and  Distribution.  Land.  How  inherited..Act  of  1874 424 

Forcible  Entry  and  Detainer Act  of  1849  and  1870 147 

Parties  to  Actions.    When  the  State  is Act  of  1865 395 

Persons  under  Disability.    Descent  of  property . . .  Act  of  1 851 55 

STATUTE  OF  LIMITATIONS. 

See  Pleading  and  Practice,  9.  Cff  seven  years.  See  Ejectment,  1. 
Seven  years  adverse  possession.  See  Deed,  7.  Of  three  and  six  years. 
See  BiLus  and  Notes,  1. 

STAYOR. 

See  BiLi^  and  Notes,  6.    See  Principal  and  Surety,  1. 

STREETS. 

Grading.    Damages.    See  Corporations,  Municipal,  1. 

STORAGE. 

See  Warehouseman,  1. 

SLAVES. 

See  ErBcuTOR,  1. 

SUMMARY  PROCEEDINGS. 

See  Deed,  6. 

SUPERSEDEAS. 

See  Election,  1.  Motion  to  discharge.  See  Pleading  and  Practice, 
15. 
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SUPREME  OOUBT- 

PracUoe  in.  BWm  of  exception.  See  Beli^  and  Noteb,  2  WiU  luA 
recerm.     When,    See  CRnoNAL  Law,  4. 

TITLE  BOND. 

See  CoNTBACT,  5. 
TITLE. 

Deraigning.     What  emdenoe  admissabU.    See  Deed,  7. 

TORT. 

1.  Chakgery.    Fleading  amd  Pmetiee,  .  TorL     Wawer  of.    SuU  on  implied 

contmcL  Where  property  has  been  taken  and  converted  the  tort  maj, 
be  waived,  and  an  action  of  debt  maintained  for  its  value,  and  if  the 
party  who  converted  the  property  be  dead,  the  right  of  action  will 
exist  against  his  administrator. 

2.  Sake.    Same.    Where  complainants  elect  to  treat  the  conversion  as  a 

contract  with  an  implied  promise  to  pay,  the  defendants  may  rely 
apon  all  defences  which  can  legitimately  be  made,  such  as  that  he 
was  a  minor,  etc. 

3.  Same.    Same.    AUaahmenL    An   attachment  may  be  issaed  upon  the 

oath  of  an  agent  or  attorney,  and  his  authority  will  be  presumed,  in 
the  absence  of  evidence  that  he  was  not  authorized  to  swear  to  the 
bill. 

4.  Sams.    Same.    Same.    Where  an  attachment  bill  is  filed,  and  no  one 

of  the  grounds  for  an  attachment  required  by  the  Statute  is  alleged, 
it  will  be  dismissed  upon  demurrer. 

6.  Same.  ^Same.  Same.  Under  S§2209  to  2219  it  is  not  necessary  that  the 
bill,  on  its  face,  should  declare  that,  it  is  filed  upon  behalf  of  all  the 
creditors  of  an  intestate.  Baker  &  Paul  v.  Sophrowia  JSuddlefiim 
et  ah.f  1. 

TRESPASS. 

See  Landlokd  and  Tenant,  1.    Damages  for.    See  Damages,  1. 

TRUST. 

Assignment.    See  Assionment,  1. 

TRUSTEE. 

See  Chancery,  2. 

Trustee.  May  purchase  the  interest  of  his  ben^aries.  When.  The 
trustee  of  firm  assets  may  purchase  the  interest  of  his  beneficiaries, 
who  are  entitled  to  priority  of  satisfaction,  being  preferred  creditors 
in  specified  classes,  and  so  long  as  they  do  not  complain,  creditors,  or 
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aBsignees  in  subsequent  daases,  cannot  object  to  the  validity  of  tbe 
assignment,  though  the  purchase  was  made  at  a  discount.  John  H. 
Broum,  et  ala,,  v.  E,  Cooper^  Trustee,  etc.,  163. 

TRUST  ESTATE. 

See  DowEB,  1.  Trustg,  remUting  hy  use  of  wards  money.  See 
Estoppel,  3. 

1.  Trusts.    Adminititraior.     Chancery  Courts,    Power  to  transfer  trust  funds 

to  another  Skate,  Where  the  beneficiary  of  a  trust  fund  becomes  a 
resident  of  another  State,  and  by  proper  proceedings  in  a  Chancery 
Court  there  procures  the  appointment  of  a  trustee,  with  sufficient 
bond,  for  the  custody  of  the  fund,  the  fund  may  be  transferred,  by  a 
decree  of  the  Chancery  Court  of  this  State,  to  such  trustee,  upon 
application,  accompanied  with  a  certified  transcript  of  the  proper 
proceedings  had  in  the  Court  of  that  State,  and  the  administrator,  or 
trustee,  here  is  released  from  all  further  liability. 

2.  Same.  Same.    Rights  of  remainder'men.    Pleading,    The  remainder-men, 

entitled,  upon  the  death  of  such  beneficiary,  to  the  fund,  are  not 
necessary  parties  to  a  proceeding  of  this  kind.  Catherine  M.  Bright., 
et  als,, .  L.  P,  Bright,  et  al,,  109. 

TURNPIKE. 

» 

Dviies  of  in  crossing  railroad.    See  Railroad,  1. 

UNLAWFUL  ENTRY  AND  DETAINER. 

1.  Unlawful  Entry  and  Detainer.  Appeal  Bond,  Incases  of  unlaw- 
ful detainer,  where  an  appeal  is  granted  to  defendant  by  the  Circuit 
Judge,  he  is  entitled  to  possession,  upon  his  giving  the  proper  bond, 
the  Court  has  no  power  to  order  a  writ  of  possession,  upon  plaintiff's 
giving  the  bond  prescribed  in  appeals  from  judgments  before  three 
Justices. 

%  Statutes.  Not  Repealed  by  Implioation,  Statutes  are  not  repealed  by 
implication,  unless  the  repugnancy  between  the  new  provision  and 
the  former  Statute  be  plain  and  unavoidable.  Moses  Buchanan  v.  A, 
M,  Bobinson,  147. 

USURY. 

1.  Usury.    How  coUeeted.    Pleading  and  Practice,    A  creditor  must  first 

establish  his  claim  against  his  debtor  by  judgment,  before  he  can  re- 
cover usury  in  satisfaction  of  the  same,  from  a  third  party,  who  has 
received  it  from  his  debtor. 

2.  Pleading  and  Practige.    Evidence,    A  decree  pro  eonfesso  against 

the    party  against    whom   it    is  alleged    a   judgment  exists,   will 
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ordinarily  establish  the  allegation  of  its  existence,  for  the  purpose  of 
having  satisfaction  of  the  judgment  out  of  the  assets  of  the  debtor,  in 
the  hands  of  third  parties,  or  under  their  control. 

3.  Same.    Same,     Want  of  jwiadietUm.    Where  want  of  jurisdiction  of  a 

Justice  appears  on  the  face  of  the  warrant  and  judgment,  the  judg- 
ment is  void,  but  if  it  only  appears  from  the  evidence,  this  cannot  be 
looked  to  in  a  collateral  proceeding.  N.  W.  Summar  v.  J.  A.  JwrrtU, 
H  ah.y  23. 

4.  Usury.     How  recovered.     What  bill  must  state.     Pleading  and  PracHee. 

Where  usury  in  sought  to  be  recovered,  the  bill  must  Ftate  such  facts 
as  will  show  the  amounts  borrowed,  the  amount  of  usury  in  each 
transaction,  and  when  paid,  so  that  the  rights  of  the  party  become 
tangible  for  the  action  of  the  Court 

5.  Sams.    Same.     Partner  eannol  me.    When.    Neither  before  nor  after  the 

dissolution  of  a  firm  can  one  member  sue  for  and  recover  usury  indi- 
vidually, when  the  money  was  borrowed  by  the  firm.  R,  L.  McFerrm 
V.  John  Woodsj  et  aJ.j  Exeeuion,  etc.,  242. 

6.  Usury.     Recovery   of.     Judgment    on   note    does    not    preclude.     When. 

Where  a  note  of  $360  was  renewed  annually  for  several  years,  the 
debtor  paying  $60  each  time,  without  diminishing  the  size  of  the 
note,  to  be  applied  to  the  interest,  a  judgment  upon  the  note,  under 
such  circumstances,  will  not  preclude  an  action  for  the  recovery  of 
the  usury  thus  paid. 

7.  Same.    Sam«.    Res  judioata.    Arguendo.    If   the    adjudication  of   the 

sum  due  on  the  note,  on  which  judgment  was  had,  was  necessarily  an 
adjudication  of  the  question  of  usur}'',  then  the  question  as  to  the 
usury  previously  paid  cannot  be  raL^ied.  It  is  res  judicata^  whether 
the  defence  of  usury  is  actually  made  or  not.  John  Wood,  et  ah.,  v. 
A.  F.  Todd,  et  als.,  S9. 

VERDICT  OF  JURY. 

Verdict  of  Jury.  What  conduct  of  the  Court  will  vitiate.  Where  a  jury 
has  been  out  an  hour  or  more,  and  returns,  announcing  that  they 
cannot  agree,  and  the  Court  orders  them  to  be  locked  up  until  they 
should  agree,  without  allowing  them  their  dinner. 

Held,  The  jurors  might  very  well  understand,  from  this  order,  that  they 
were  required  either  to  agree  or  to  submit  to  indefinite  confinement 
and  starvation,  and  a  verdict  which  mav  be  the  result  of  such  a  man- 
date  of  the  Court  will  not  be  affirmed.  W.  E.  Hancock  v.  Maty  L. 
Elam,  33. 

VOLUNTARY  PAYMENTS. 
See  License,  1. 
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1.  Warehouseman.  Services  not  enuring  to  ben^  of  true  owner  of  property  in 
storoffe,  Qaim  for.  Cotton  had  been  seized  as  captured  and  aban-' 
doned  property,  and  removed  by  a  special  agent  of  the  United  States 
Treasury,  and  stored  with  the  complainants,  and  several  parties  claim- 
ing the  property  as  not  abandoned,  the  special  agent  filed  his  bill  of 
interpleader  in  the  United  States  Circuit  Court,  under  which  the  cot- 
ton was  sold,  and  proceeds  held  subject  to  further  order  of  the  Court ; 
npon  bill  filed  by  the  warehouseman  to  impound  thiB  fund  to  pay  their 
claim  for  charges  upon  the  cotton ;  heldy  that  the  possession  of  the 
special  agent  up  to  the  filing  of  his  bill  of  interpleader  was  justifiable, 
and  the  charges  properly  accruing  to  that  date  were  a  lien  upon  the 
cotton.  But  all  charges  accruing  after  that  date  do  not  constitute  a 
lien,  as  they  have  not  enured  to  the  benefit  of  the  true  owners,  who 
were  all  the  time  insisting  upon  the  restoration  of  their  property.  The 
bailee,  or  warehouseman,  can  stand  in  no  higher  attitude  than  the 
party  under  whom  he  holds.  A.  Hamilton  &  Co.  v.  Alexander  Kennedy, 
et  al8.y  476. 

WARRANTS. 

lAberalHy  in  construction  of.    See  Justice  of  the  Peace,  1. 

WILLa 

See  Deeds,  9. 

1.  Will.     OonstnLOion.   Code^  §§2008-9.    A  devise  of  land  to  the  testator's 

grandson  during  life,  and  then  to  the  heirs  of  his  body  by  a  legal 
marriage,  and,  in  the  event  of  his  death  without  such  heirs,  to  the 
testator's  residuary  legatee,  gives  the  grandson  an  estate  for  life,  with 
a  contingent  remainder  in  fee,  under  the  Code,  §2008,  to  such  persons 
as,  at  his  death,  might  answer  the  description  of  heirs  of  his  body, 
and,  if  he  left  no  heirs  of  his  body  then  living,  in  fee,  by  way  of  ex- 
ecutory devise,  under  the  Code,  §2009,  to  the  residuary  legatee,  and  a 
conveyance  by  the  residuary  legatee  of  this  interest  to  the  grandson, 
would  vest  the  latter  with  the  fee  subject  to  the  contingent  remainder 
in  fee  to  the  heirs  of  his  body  living  at  his  death. 

2.  Saxb  op  Property  op  Persons  under  Disability.    Property  thus 

held  may  be  sold,  under  the  provisions  of  the  Code,  by  decree  of  this 
Court,  upon  proper  application,  if  manifestly  for  the  interest  of  the 
infant  heirs  of  the  body  of  the  grandson  living  at  the  time,  the  grand- 
son being  a  party  and  consenting ;  and  such  sale  is  manifestly  for 
their  interest  where  they  are  entirely  dependent  upon  the  income  of 
the  father  for  their  support,  maintenance,  and  education,  and  the  in- 
come of  the  property  is  scaioely  sufiicient  to  pay  taxes  and  repairs, 
and  the  father  has  no  means  to  improve  the  property.  Melville 
WiUiams  v.  EnsUy  WHUamsy  et  a/.,  56. 


626  INDEX. 

WILLS— Omimaed. 

3.  WhjUu    Holograpkic    SigHedbffome  Wiimem.    EMemee.    Where  a  tes- 

tatrix writes  and  signs  a  paper,  and  procmes  ame  witnen^  intfnding 
to  procure  another,  and  thereby  to  complete  the  execatioo  of  the  paper 
as  a  witnessed  will,  until  sach  a  second  witness  is  pfocared,  it  is  in- 
complete as  a  written  wilL  But  if  she  writes  and  signs  the  paper  and 
pzocnres  ont  witness,  intending  to  procore  no  other  witness,  hot  to  de- 
posit it  among  her  valuable  papers  as  her  will,  then  the  fact  that  there 
was  one  witness  to  it,  will  raise  no  presumption  that  it  is  an  incom- 
plete or  unfinished  will,  the  circumstance  may  be  weighed  bj  the 
jury  in  determining,  whether  the  paper  was  signed  ohmiio  Udandi,  but 
it  cannot  operate  as  a  matter  of  law,  to  add  strength  to  the  presump- 
tion that  it  is  her  will. 

4.  Same.    Same,    Same.    The  jury  must  look  to  the  proof,  not  only  to  de- 

termine whether  the  defendant  has  rebutted  plaintiff's  proof  as  to  the 
requirements  of  the  Statute  upon  holographic  wills,  but  also,  as  to 
whether  the  testatrix  wrote  the  paper  with  a  testamentary  intent,  and 
deposited  it  with  her  valuable  papers,  and  kept  it  preserved  as  her 
will.    R.  B,  Douglam  A  Co.,  v.  John  Harknnder,  114. 

WBIT  OF  ERROR. 

See  Pleading  amb  Practice,  13. 

1.  Wbit  of  Erbob  ahdSofebsedeas.    jRmper's  oaik.    Writ  of  error  may 

be  allowed  upon  the  pauper's  oath,  but  no  supersedeas  is  allowed  to 
issue  upon  application  in  forma  pauperu,  without  the  express  authority 
of  the  Judge,  on  notice  to  the  oufnerae  party  to  the  application.  Two 
defendants  having  adverse  interest  are  not  adverse  parHa. 

2.  Same.  Oath  b^ore  Deputy  Clerk.  Under  the  law  authorixing  the  Clerks  of 

the  several  Courts  in  this  State  to  administer  oaths  and  take  affidavits, 
whatever  oath  the  Clerk  may  administer,  his  deputy  may  in  like 
manner  administer. 

3.  Same.     Where  taken.    No  Statute  confines  or  restricts  the  taking  of  the 

pauper  oath,  on  the  filing  of  a  record  in  the  Supreme  Court,  before  the 
aerk  of  that  Court.  D,  H,  Campbell,  C,  &  M,,  v.  Evdina  E,  Boidtcn, 
354. 
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